Federal Grand Juries

or give evidence. A witness may be twice found in contem t
Jailed, for refusing to answer identical or similar questionil

grand juries investigating the same or related incidents, - %@

Counsel. Lawyer, attorney.

Eighth Amendment. The amendment to the

the right to bail and prohibits “cruel and unusual punjg

reads: “Excessive bail shall not be required, nor excessive fin

posed, nor cruel and unusual punishments inflicted.”

Electronic Surveillance. More commonly called wiretapping, elect

veillance is a form of spying on people; for the most part jt iy
den, and when it is permitted it is subject to strict comrohfF

reason wiretapping has proved an important area of grand
tion. A witness has the right to refuse to answer questions
any evidence which is “the fruit” of illegal electronic gy
Thus, if a witness provides information alleging that g

Exculpatory Evidence. Evidence that would tend to show the i

Exemplars. Samples of physical evidence, usually not involviﬁg in

False

the accused.

¥

or testimony. Fingerprints, handwriting, hair, and voice sam
the most common kinds of exemplars a grand jury witnes
asked to provide; participation in a physical lineup

theory this kind of evidence is “nontestimonial,” so the witne

no Fifth Amendment right to refuse to give it.

tor may respond to a defense attorney’s request for particulaf
against a defendant by claiming that it is available but
revealed for “security” reasons. The judge may then gran
session with the prosecutor, so that the evidence is shown ofl
judge and not to anyone else, including the defendant and &
attorney. el
Statement. A statement which is not truthful, but which
under oath. It is a crime to make a false statement to a gt
agent (e.g., telling an FBI agent that you have never seen
depicted in a photograph shown to you, when in fact you
the person). The crime of making a false statement h
year penalty as the crime of perjury, which involv
statement under oath (usually in court). In order to q
nal prosecution as a false statement, the falsity must

s e e o8

U.S. Constitution that

Glossary

deliberate, and the statement must be material, i.e., significant to the
course of the investigation.

Amendment. The amendment to the Constitution that contains t.wo
provisions of great importance to grand jury witnesses: One requires
that “No person shall be held to answer for a capital or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury....” This means that the grand jury is the only legitimate way
to begin criminal proceedings in the federal system. The other perti-
nent part of the Fifth Amendment, of even greater significance to
witnesses, 1s the phrase that states: “Nor shall [any person] be com-
pelled in any criminal case to be a witness against himself.” The Fifth
Amendment is the legal basis for a witness’s refusal to testify or
cooperate in an investigation.

i Amendment. The constitutional amendment that protects the right of
people to assemble, associate, read and print literature, worship and
practice religion, criticize the government, and organize for change

- without interference from the government. When a judge decides that
activities protected by the First Amendment are involved, he or she
must give particular attention to claims that the grand jury is being
used improperly.

rth Amendment. The constitutional amendment that protects the right
of citizens to p}ivacy and freedom from unreasonable searches and
scizures. It is most often asserted when the issuance of a grand jury
subpoena follows a physical search of the witness’s home, office, or
other place of business, or when there is reason to believe the sub-
pocna is the result of illegal electronic surveillance. It may be asserted
also when the private papers, journals, or diaries of a witness are
subpoenaed, or when a large number of papers and records of a
political organization or business are subpoenaed. Such subpoenas
May amount to a ‘“general warrant,” which is prohibited by the
Fourth Amendment.

and Jury. A group of people (in federal proceedings not less than 16 nor

more than 23) called together by the court to hear and examine
evidence concerning complaints and accusations of criminal conduct.
At the conclusion of a grand jury investigation the grand jurors can
¢ither indict or not indict. See also Special Grand Jury.

iumbles” Motion. Named for two grand jury witnesses, Patricia and

Donald Grumbles, a Grumbles motion is one for release, usually filed

*everal months after a witness has been in jail for refusing to testify

before a grand Jury. It challenges a witness’s continued imprisonment
- On the ground that he or she has shown an absolute determination not-
10 cooperate, and thus, further incarceration can only be for an illegal
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no related state proceeding is pending. I have been advised y
that I have no adequate remedy at law. ik

down HCAP’s programs and to declare the subpoena in quest Glossary
(8) I certify that the foregoing statements are true, and [ : k

pndicate; Adjudication. Literally, what a judge does; to make a judicial
. decision, to come to a final determination of an issue in the case; to
Sworn to before me this ; isue a judicial order; to resolve a legal conflict by means of a judicial
.. day of Jun ; - decision.
. i i idavi. A written statement of facts sworn to by the witness (affiant)
Notary Public : : tefore a notary public. :
| To ask a higher court to review and reverse a lower court decision.
In federal court this means going from the district court to the circuit
court of appeals, and from the circuit court to the United States
Supreme Court.
llant. The person asking the higher court to review the lower court
decision.
A sum of money to be posted with the court to guarantee that a person
teleased from custody will appear in court for trial or further hearings.
In some instances propérty or another form of security may be posted
instead of money, or a person may be released on “personal recogni-
zance”—the person’s promise to appear in court. Grand jury wit-
nesses who have been held in contempt are eligible for bail, but
frequently are not released on bail.

e/, A written statement by the counsel arguing a case in court. A brief
contains a summary of the facts of the case, the law that applies, and
an argument of how the law supports counsel’s position. :

fempt. Deliberate disobedience of a court order. In grand jury cases this
is usually an order to appear and give testimony or evidence before
the grand jury. A grand jury witness may be found in civil contempt
or criminal contempt. '
Cllvil Contempt is not a criminal charge, but it can result in the
witness’s going to jail for up to 18 months. The purpose of an adjudi-
cation of civil contempt is to “coerce” the witness into cooperation,
not to punish the witness.
Criminal Contempt is a criminal charge. It can result in incarceration
r"f any period of time the judge believes appropriate to punish the
witness’s disrespect for the order to cooperate with the grand jury.
Reiterated Contempt refers to an adjudication of contempt for a refus-
&l to cooperate with a second grand jury investigating the same subject
&8 an earlier grand jury before which the witness has refused to testify
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- -spheres or controlling the use that may be made of certain info,
tion.5° S s et b ;

The foregoing motions may be made separately or as part

motion to quash. Creative attorneys may be able to develop of

grounds or other motions suitable for use at this stage of the progesd
ings.

§1.10. First Appearance Before the Grand Jury.

§1.10(a). Procedure. On the date scheduled for his or her appeas
ance the witness comes to the federal courthouse with his o "
lawyer, friends, and supporters. If a motion to quash or some othe
preliminary motion has been made, the witness will usually proges
to the courtroom of the Jjudge who is supervising grand jury maes
for argument and/or determination of the motion. If the decision i

- Teserved by the court the matter will be adjourned and the witheg:
will be given a new date to return. In most instances a decisiop &
made on the date of appearance or shortly thereafter, due to (he

-court’s reluctance to delay grand jury matters. Jf the motion(s) §
(are) denied from the bench, the witness will be told to report |
mediately to the grand jury room.

If no preliminary motion has been filed, the witness reports eithe
to the hallway outside the room where the grand jury is sitting ¥

to the U.S. Attorney’s office. The witness will not find his or hetd

name on any docket sheet or court calendar. A small room is genergl:

ly made available to the witness and counsel for consultation, though$
they may have to share it with other attorneys and their clients 2

proceedings. This non
it all the more frightening.
Eventually the witness is asked to

b

aid to preserve grand ju
secrecy. And although the prosecutor may sometimes seek to intimi

date the witness by instructing that he or she is bound to secrecy, the
secrecy rule does not apply to witnesses. 5!

Inside the room the witness finds the grand jurors (anywhere from
sixteen to twenty-three), one or more prosecuting attorneys, usually

30 See Chapter 3, Injuction and Intervention, and Chapter 6.
51 See Chapter 11, Grand Jury Secrecy.
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is he who must rule on all ol.)Jectlons.
;ho‘;f};;;erally not introduced to Fhe w1.tnes_s, nor
b nything about the subject of .the mvespgatmn ﬁr
ing subpoenaed. The witness is sworn in and.t e
nences. The witness has brought a pencil and plﬁce
im or :l\le*r',u and carefully \yrites down every wprd tf ali
g the number of grand jurors and tl.le identity of a
eent. to the extent that he or she is able to do so.
ons usually demand name and‘address, and the wit-
these unless the lawyer has told him or her not to. Then
estions follow. When the first questlf)n.after name
 has asked, the witness requests permission to'legve
e snsult with his or her attorney. Generally permission
itness leaves the room.
enters the witness room the attorney should
witness then relates what has occurred and the
gal worker makes detailed notes. These notes serve as
rd of the proceedings, because no transeript is provi-
» witness, and others present then discuss the appro-
ise—what privileges and objections to assert anFl how to
fhriig them and the witness takes notes and prepares his or l}lfr
rally the witness will raise the Fifth A.mendm'en‘t at this
oceedings in response to eac?h questlon, for if it is not
ii'n‘my béWfaived," while if immunity is granted other objec-
id privileges can still be raised. :
¢ of one or two persons other than the witness and the
¢ witness room should be encouraged, to assist the legal
n, to help with note-taking, to help the witness fe(?l less
; il 1o help assure that the best decisioqs are made. All discus-
folected by the attorney-client privilege. :
i 1he Witness leaves the room, the person taking notes again
he time, s that any allegations of purposeful delay may
Thefv’vimess then reenters the grand jury room and .reads
. mponse The next question is then asked, and the witness
r bfbéedure. He or she should not under any circum-

ﬁapﬂrll y Grana Jury Secrecy.
¢ Fifth Amendment and Immunity.




“ contrary is mnot shown.

§ 2103

CRIMINAL PROCEDURE

When a grand jury is resummoned during the
term, vacancies existing thereon may be filled from
the by-standers. Dorman v. State, 56 Ind. 454.
© All vacancies on a grand jury may be filled from
the by-standers. Burrell v. State, 129 Ind. 290.

It will be presumed that talesmen were properly
selected under the direction of the court when the

Kessler v. State, 50 Ind.
229. : i
Failure of the court to interrogate a by-stander
called as a juror, as to his qualifications, will be
immaterial if he is in fact gualified. Sage v. State,
127 Ind. 15. e :

- §2103. Oath of Jurors.—The following
oath must be administered to the grand jury:
““You, and each of you, do solemnly swear
or affirm that you will diligently inquire,
and true presentment make, of all felonies
and misdemeanors, committed or triable
within this county, of which you shall have
or can obtain legal evidence; that you will
present no person through malice, ‘hatred
or ill-will, nor leave any unpresented through
fear, favor or affection, or for any reward,
or the promise or hope thereof, but in all
your indictments you will present the truth,
the whole truth and nothing but the truth;
that you will net disclose any evidence given
or proceeding had before the grand jury.
Those of you who swear, so help you God,
and those of you who affirm do solemnly
affirm under the pains and penalties of
perjury.’’- (1905 p. 584 §98.)..:: i wit

" The grand jury, where ii’ deems the evidence in-

sufficient to warrant the return of an indictment,
has no right, by. a so-called.report, to accuse the
judge of conspiring to protect criminals, and such
accusation is not privileged. Coons v. State, 191
Ind. 580, 134 NE 194. ' = -~ BT
-The oath of-the, jurors does mot:prevent them
from being used as witnesses as to what occurred
before the grand jury. Burnham v. Hatfield, 5 BIkf.
21; Shattuck v. State, 11 Ind. 473; Burdick v. Hunt,
43 Ind. 381; Hinshaw v. State, 147 Ind. 334. - '~ '
.. It will.be presumed that grand jurors were sworn
when the contrary does not appear. Holloway v.
State, 53 Ind. 554 iy ;

' §2104. Oath of New Juryman.—If after
the grand jury are sworn, any person be
afterward appointed as a grand juror, the
oath, as prescribed in the preceding seetion,
must be administered to him. (1905 p. 584
§ 94.) T

' §2105. Charge by Court—Foreman.—
The grand jury, being impaneled and sworn,
must be charged by the court. In such
charge, the court must plainly instruct them
as to their duties, and give them such in-
formation as it may deem proper in relation
to any charges and crimes returned into
court, or likely to come before the grand
jury. Thereupon the court shall appoint one

of such grand jurors as foreman. (1905 p.
584 § 95.) e

The failure to instruct does not affect the validity
of an indictment. Stewart v. State, 24 Ind. 142.

That the grand jury was properly impaneled,
sworn, and (;harged 18 presumed unless the record
show otherwise. Holloway v. State, 53 Ind. 554.

“before

It is the duty and right of the judge to instruct
the grand jury as to their duties and to give them
such information as to the law as he may deem
proper in relation to any charges and crimes that
may come before the jury., State v. MeCoy, 89
App. 330, 166 N.E. 547.

§2106. Clerk—Stenographer.—The grand
jury must seleet one of its number as clerk,
who-must-take minttes of the proceedings,
except the votes of the individual members
on the finding of an indictment, and also of
the—evidence given before the grand jury,

~which shall be preserved for the use of the

prosecuting attorney: Provided, ho

ich_grand jury may by

nd the consent of the court employ .
grapher at not to exceed five dollars

pér day, to take the minutes and evidence

“under the supervision of

the-clerk selected by it. - Such stenographer.
efore entering upon his or her duties shall
subscribe to an oath, to be administered by.
the-cterk 61 Such court, that he or she will in_
no-way-reveal any of the proceedings had
§ueli grand jury. (1905 p. 584 § 96.)
“-Btenographer”taking report of evidence, abate-
ment of indictment. State v. Bates, 148 Ind. 610;
Courtney v. State, 5 App. 356. :
. It is not necessary that the testimony of witnesses
be written out in full, nor need the testimony be
signed by the witnesses. Hinshaw v. State, 147
Ind. 334. e : et
_ Defendants have no right to demand an inspeec-
tion of the minutes of evidence taken by grand
juries. Thrawley v. State, 153 Ind. 375. -

. §'2107. Challehge——Ca.uses For.—A per-
son held to answer a charge for a felony or
misdemeanor may challenge an individual
grand juror, before the jury is sworn, for
one or more of the following causes only:
_ First. That such individual grand juror
is a minor. . rai e A :
Second. That he is not a freeholder or a
householder of the county. . : ;

Third.. That he is an alien.
~Fourth. That he is insane:

Fifth. That he is the prosecuting witness
upon a charge against the defendant.

Sixth. That he is a witness on- the part
of the prosecution. '

Seventh. That such a state of mind exists
on his part in reference to the party charged
that he can not act impartially and without

prejudice to the substantial rights of the
challenger.

Eighth. That he holds his place in the
grand jury by reason of the corruption of
the officer who selected and impaneled the
grand jury.

_ Ninth. That he is in the habit of becoming
intoxicated.

Tenth. That he has requested, or caused
any officer or his deputy to be requested, to
place him upon the grand jury. (1905 p.
584 § 97.)

This section does not permit one who is indicted
to challenge a member of the grand jury after in-

L




495 FUGITIVES FROM JUSTICE

§ 2049

§2044. Warrant by Governor.—Upon the
demand of the governor of the state or terri-
tory where such offense is alleged to have
been committed, for the surrender of such
fugitive from justice, pursuant to the consti-
tution and laws of the United States, it shall
be the duty of the governor to issue his
warrant, as provided in section twenty-six
of this act, and like proceedings shall be had
as if such fugitive had been originally de-
manded by the governor of the state or terri-
tory where such offense is alleged to have
been committed, as provided for in this act.
(1905 p. 584 §37.) :

§2045. Discharge in Absence of Agent.—
If the person so recognized shall appear be-
fore the court, Judge or justice of the peace
upon the day fixed in such bond, he shall be
discharged unless he shall be demanded by
Some person authorized by the warrant of
the governor to receive him : Provided, That
whether the person so charged shall be recog-
nized, or committed or discharged, any per-
son authorized by the warrant of the gov-
ernor may at all times take him into custody,
and take him before the proper court or
officer for examination, as provided in section
twenty-six, and such arrest shall be a dis-
charge of the reeognizance if there was one
given. (1905 p. 584 §38.) g

. '§2046. Costs—Affiant’s Liability—Re-
lease.—In case no agent of the state appear
.and demand such person within the period
preseribed by this act, the person filing the
affidavit upon which such person was appre-
hended shall be answerable for all the actual
costs and charges, including the support in
jail while confined, which support shall not
exceed forty cents per day. In case such
agent appears, and such fugitive is turned
over to him, he shall be responsible for all
the costs incurred in apprehending, receiv-
ing and keeping the fugitive, and upon fail-
ure or refusal to pay the same, such fugitive
shall be discharged. In case the governor
of the state from which such person is a
fugitive shall inform the governor of the
state that he does not desire the arrest or
further apprehension of such person, the
governor of this state shall at once so notify
the court, judge or justice before whom
such person is held for examination, who
shall thereupon discharge such person from
custody. (1905 p. 584 § 39.) 5

§2047. Practice on Examination.—Such
examination of such fugitive or fugitives ag
herein provided, before the court, judge or
justice of the peace, shall in all respeects not
herein otherwise provided, be governed by
the law regulating eriminal cases, (1905 p.
084 §40.)

~ §2048, Damages—Affiant’s Liability.—
In case such person is wrongfully held or
detained under the provisions of this act,
the person filing the affidavit shall be re.

sponsible in damages for any injury sus-
tained, to be recovered as in other eivil cases.
(1905 p. 584 §41.)

§2049. Fugitives from Justice—Mileage
and Expense for Returning.—When any per-
son has committed a crime in any county in
the State of Indiana, which is punishable by
imprisonment in the state’s prison, and has
fled to any other county, state, territory, or
country and the governor has issued a requi-
sition for such person or a grand jury indiet-

- ment or affidavit charging said person with

said crime has been filed, the Judge of the
eireuit, superior, eriminal or city court, or
the justice of the peace before whom the
said indictment or affdavit is filed, shall
issue a. warrant for the arrest of said erim-
inal, and designate an agent in said warrant
to make the arrest and return the criminal
to the court, upon the request of the prose-
cuting attorney or his deputy for the county
in which the crime was. committed. . The
agent shall return the eriminal by the short-
est possible route and shall receive the fol-
lowing mileage. - Eight cents (8c¢) for each
mile of the first two hundred miles traveled ;
seven cents (7c) for each mile of the next
three hundred miles traveled, six cents (6¢)
for each mile of the next five hundred miles
and over traveled, and five cents (5e) per
mile for each mile traveled by the prisoner
while in the custody of the agent. The said
agent shall be reimbursed for all money
legally expended to obtain possession of said
criminal upon presentation of receipts cover-
ing the same together with a sworn state-
ment by him that such items of expenditure
are true and correet. Such sum shall be paid
out of the county treasury of the county in
which the said crime was committed upon
certificate of the judge or justice of ‘the
peace before whom said indictment or. af-
fidavit is on file, stating that the said eriminal
has been brought before him and arraigned
and on the verified statement of said agent
certified to by the said Jjudge or justice of
the peace, filed with the auditor of the said
county who shall draw his warrant therefor.
And the county council shall make such ap-
propriation as ghall be necessary to carry
out the provisions of this act: Provided,
That if any such agent shall, without fault of
such agent, be unable to apprehend and pro-
duce such fugitive from justice, such agent
shall, notwithstanding, be entitled to receive
the mileage, other than the mileage of the
prisoner, as hereinbefore provided, and in
addition thereto shall be reimbursed for all
money legally expended in his attempts to
obtain possession of such fugitive. (1923 p.
564 § 1; 1921 p. 17 § 2; 1909 p- 165 §1; 1905
p. 584 § 42)) : ; b

Construing as a whole the statutory provisions
relating to the apprehension and extradition of fugi-
tives from justice, it wag not the legislative intent
to include justices of the peace as ‘‘judges’’ before
whom the proceedings provided by said section are
authorized for the apprehension of fugitives from




Prosecution of the Criminal Case

testimony. The type of questioning, however, for th itne
should ot be leading, but rather require a fac’cua?‘,t :gz:igg ‘Z;t:;w :
by the Vji?9?351:«@99?93@9“1‘1 be taken not to ask ambiguous q e
or those which the witness can attach more than ‘one meaning. This
must be done if the prosecutor can hope to seek perjury charges @gfii&r -
a witness who changes his answer. The case law in this area %ﬁlws

2. [4.6] Hearsay and Effect of Incompetent Witnesses

In Costello v. United States, 350 UAS 359, 100 L.Ed

. , S ; 'L.Ed. 397 (1956),
the Ur}lted States Supreme Court held that the presentation of h;ur-
say evidence alone is sufficient to support the return of an indictment
by a grand jury.

_Th.e Illinois Supreme Court was presented the issues of whether
an mdm?ment can be based solely on hearsay evidence and whether
a grand jury has to be informed of the hearsay nature of the evidcncﬁ
See People v. Creque, 72 111.2d 515, 382 N.E.2d 793, 22 Ill.Dec. 40'1
( 1978): The Supreme Court upheld its previous decisions that the pre-
§entat10n of hearsay evidence alone is sufficient to support the re'tufn--
ing of an indictment by a grand jury. The court further held that
Fhe prosecutor does not have to affirmatively disclose to the grand »
jury the hearsay nature of its evidence, as long as there is no attempt
by the prosecutor to mislead the grand jury.

The prosecutor: should carefull

y read People v. Curoe, 97
Ill.ARp.Bfi 258, 422 N.E.2d 931, 52 I11.Dec. 722 (1981), which involved
the dismissal of charges based upon the unsworn summary of evidence
by a prosecutor before a prior grand jury.

The prosecutor should be aware that an indictment can be at-
tacked when the witness appearing before the grand jury is incompe-
tent..Ol.)viously, if only one witness should testify before a grand jury,
and if it is shown by defense that such witness is incompetent, the
court has the duty to dismiss the indictment. People v. Bladek, 259
111. 69, 102 N.E. 243 (1913).

Presenting Case to Grand Juzry 4.7

Hearsay evidence, however, is not incompetent evidence. The
courts have defined incompetent evidence as that which is given by
a witness who is disqualified by law. Even if one of the witnesses
presented to the grand jury is found to be incompetent, the indictment
should not be dismissed. People v. Jackson, 64 111.App.3d 307, 381
N.E.2d 316, 21 Ill.Dec. 238 (1978); People v. Price, 371 0L 18, 240

N.E.2d 61 (1939).
3. [4.7] Use of Subpoena

As a general rule, the appearance of a witness before the grand
jury is secured by virtue of the service of a subpoena upon the witness.
Subpoena power of a grand jury is derived through the authority of

the court.

The view that the grand jury’s subpoena power should not be
restrained was upheld in People v. Florendo, 95 111.App.3d 601, 420
N.E.2d 506, 51 I11.Dec. 92, 94 (1981), where the court said:

we have the interest of the public in maintaining the
breath of the grand jury’s power to conduct investiga-
tions and ferret out criminal activity in society, which
power is to be given the broadest scope possible consis-
tent with constitutional limitations.

The prosecutor should note the footnotes in the Florendo case in
which the court stated that in its view future grand jury subpoenas
should state the nature of the investigation instead of the usual
“against John Doe.” The court went on to say that this might not
be required where there are compelling reasons against it and
suggested that this area could be ripe for legislative scrutiny. 420

N.E.2d at 93 -94,n. 2.

Whether the subpoena is for records or personal appearance, the
procedure for failure to comply is contempt of court which should be
brought before the supervising judge who impanels the grand jury.

There are occasions when a witness will be invited to testify before
a grand jury and a subpoena is not issued. This should be a tactical
consideration in any case involving a public official who may complain
of abuse of the grand jury or political motives of the prosecutor’s office.
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Prosecution of the Criminal Case

_present, but consideration v 0
7 ; should be gi tions a
i : . given to the moti prosecutor
'rnay face alleging misconduct. Slmilarly, a prosecutl:or should never
request the court reporter to go
; 8 p go “off the record” during the questioni
q ning

The grand jur e
jury system is const
who seek t S - stantly under : o
I o} (;itb()ltl's}i it or further limit its powers ;it: ck by its critics
tion indivctlr)nef:, H} al?uses of such an important. aid tlz)r:}sxec'utor g
- of criminal > e investiga-
remain functional. charges if the grand Jury S}’stemsi;g(tlo

After a grand j s
: Jury is impaneled
to inst e ed and swor g '
e b e
a ; Rev. e 3
that outline the (}ilurtei:dikto the- gran(.i Jury those sections of,tlielz 1%.2“))'
of the grand jury, th s that will assist the jurors. At that firs e
to the d b Aty prosecutor who is designated t (AL Neonen
grand jury is introduced. 0 present matters

Once the grand j

: : jury has been im

1S present in . paneled, sworn, i sl
At this time tt}}fa gr? nd jury room, the prosecutor addr,e;::strtl;::\t ‘Td o
e Al Pl'osecutor should advise the jurors of th ~L o
t al justice system and their functi ey
ure. ction and role in that struc-

The jurors should

: also be advised th

important % at thevy are S

. service to their community iii their r)(;Tes als)egrrf:;?mk v
Jurors.

. L
p——————

with inde : -as.part of the criminal justi System
jurors th ieélggilgeagd Iintegrity. The pro cutor should ad v
e e ot “rubber amps _should advise the
ry duties as a part of the crimina justice sgéterrl{f}? £ thelr

SER=ACA DS

thE"‘é'ﬁBjEct of a criminal offense
2 s Y > ~\v»~»—',._

Most im j <o
i accll)lo;:g;tl)}'; :;ihe Jjuror should be advised that their role i
y body. They determine who is to be held for tri'l:l;
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to protect the rights of all per
e rights of all persons — including those who mightyﬁﬁy ‘

| -

|

: e e
' Presenting Case to Grai~
-

on criminal charges by retu
when a quorum of a
concur in returning a
least 12 jurors, then th

rning a “true bill.” This is accomplished

t least 16 jurors deliberate on a matter and 12
true bill.” When there is no agreement of at
e jurors should return a “no bill,” representing

their deliberations.

D. Presentation of Evidence to Grand Jury

-~ 1. [4.5] Witnesses Generally

the presentation of

trial of a felony case, the key to
dictment is sought,

As i
" evidence to a ggand jury is gregaratlon. When an 1n
uld be closely inter-

o witnesses who @.EES?ELb,‘?f??ﬁ th»eggr&r_}g Q:}i{lﬁ?f’w

WMed of the questions which are to be: asked. The ques-
~tions "s"HE)’ﬁTaWBAéwa‘ffé“c”t”Eiiia"'Efﬂrﬁ”fﬁé‘?w§iﬁgéwf1§§j)‘{§§g£g§9wgg :
Gitness,the questions should be Shrased to elicit a “yes’ or ‘no_I€
sponse. T he method prevents the witness

from inadvertent or inconsis-_
; el SRS et s pige Qe O S
tertarswers and avoids confusion by the witness.

N o Y

4 grand jury is not meant t9,*bﬁze&a:izsgs,@zzﬁ§ﬁ9&_az}éﬂ@g
nicatrutes of evidence and ‘qﬁésnfi’dn'};qg” that apply to trial M@BMEQ)E_ e
merally apply. The prosecutor should not allow counsel for any wit-
Aess to enter @?ié?,@ibé[’t@"clﬂ\ie‘sﬁlii@ﬁs.,O.h,, any grounds. See Tl Rev.Stat.,
38, Y112-4.1. Any refusal to answer _a_question put t0.3 Wilness...
ness_al lse. The witness may,.

st be made By that witness and 0o one £

of course, consu is attorney for any-counsel. 1t is not good practice,
’M,-uw-»w‘*’ T s e et = B i Y S A T

however, to ask rrelevant or harassing quescions of a witn :

e —————

It is a goo

d policy to start the grand jury’s period ofﬁﬁgypi«c\gwith
i the prosecutor can read | the statute covering
the offense for ~dictment is being sought to_the grand

to be pre-

jury and can also ] makemﬁﬂ’gﬁf@ﬁ?ﬁf(‘)ﬁhqg s going

T xneapes ol b alle o at 3 e ts e Er

jur rooghﬂéﬂ.f_tme_zallwme_Wi‘iiiesvses‘hé&ente,sti,ﬁ‘ed,,\ffiéfé?a‘ﬁa“ﬁi‘r?“sTftS‘\ﬂ’d“
again be reminded that their function is to find probable cause based
apon the testimony presented.

t along with presenting wit-

t might be advisable to put

A prosecutor should keep in mind tha
der to “lock in” that

a “true bill,” i
1uctant”witness in or

nesses necessary o obtain
in defense witnesses or & re
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4.8 Prosecution of the Criminal Case

It should also be considered where the public official witness may
not be the subject of the investigation but merely possesses records
that are sought.

When books or records are required by the grand jurors, a sub-
poena duces tecum can be served on the custodian of the records. It
is not unusual for certain records to be delivered to the prosecutor
before a matter is presented to the grand jury. In forgery cases, it
is common for banks to furnish bank records to the prosecution in
order to expedite a matter for the grand jury. Obviously, wherever
there is a reluctance on the part of the custodian of the records to
cooperate, a subpoena duces tecum should be used and the records
presented directly to the grand jury.

The prosecutor must inform the grand jury of its rights to sccure
evidence, testimony, or witnesses. This language is found at
Ill.Rev.Stat., c. 38, 1112-4(b), which states in part:

(b) The Grand Jury has the right to subpoena and
question any person against whom the Staie’s Attorney
is seeking a Bill of Indictment, or any other person and
to obtain and examine any documents or transcripts rel-
evant to the matter being prosecuted by the State’s At-
torney. ‘

The grand jury may also be used to obtain handwriting exemplars
(People ex rel. Hanrahan v. Power, 54 111.2d 154, 295 N.E.2d 472
(1973)) fingerprints (In re the Grand Jury Investigation of Swan, 92
I11.App.3d 856, 415 N.E.2d 1354, 48 Ill.Dec. 70 (1981)) and voice
exemplars (United States v. Dionisio, 410 U.S. 1, 35 L.Ed.2d 67
(1973)).

. LIMITATIONS OF GRAND JURY
A. [4.8] Probable Cause Determination
The grand jury should be repeatedly told that its function is to
determine whether evidence before it constitutes probable cause that

a person has committed an offense. Ill. Rev.Stat., c. 38, 11 1‘2--1((1). It
is not unusual to have a grand jury drift toward the guilt or innocence

4—12
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issue. It is, therefore, important that the prosecutor explain this duty
openly and honestly so that the jurors do not think that they are
being deprived of essential evidence.

Jurors should not be prevented from questioning witnesses in cer-
tain areas and can actually be helpful in pursuing a specific line of
questioning. Care should be exercised regarding a grand juror’s in-
quiry passing beyond what is material and only seeks to embarrass
or harass the witness.

A grand juror may seek to question the motives of a witness who
invokes the Fifth Amendment privilege. It is the prosecutor’s duty
to advise the grand juror as the constructional rights of an individual
who invokes the Fifth Amendment and to prevent any miscarriage
of justice. The role of legal advisor to the grand jury demands that
he see that this body functions within the limits of the law.

B. [4.9] Investigative Function

Along with its function as a charging body, the grand jury is
an important tool to the prosecutor in conducting investigations. As
previously discussed, the grand jury’s subpoena power can be used
to collect evidence, secure testimony of witnesses and require witnes-
ses to produce documents. :

Witness immunity can also be an aid to the grand jury investiga-
tion. The prosecutor must be aware that immunity given to a witness
under Il Rev.Stat., c. 38, 9106, gives the witness absolute protection
against charges arising for anything the witness testifies about. The
courts have liberally construed this section in the favor of the witness
and the burden is upon the prosecutor to limit the questions. See
People ex rel. Cruz v. Fitzgerald, 66 111.2d 546, 363 N.E.2d 835, 6
I11.Dec. 888 (1977).

It is suggested that the context of the immunity order and the
subject matter of the questioning be put on the record prior to ques-
tioning the witness.

B s
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Prosecution of the Criminal Case

Thls section expands the right to counsel to all witnesses and
not just “targets” or those who will be charged with a crime :” :
prosecutor should take note that the statute does not permit co.ux ’]'Ll
for the witness to “participate in any other way” and any attemljt‘
to make arguments, speeches or objections to questions asked ShOlIl}({;
be dealt with immediately. The prosecutor should first read the statu-
tory' lapggage on the record and advise counsel for the win;;'e; as
to his limited role. The prosecutor should then state that an f'uerth“‘
violation will be treated as contemptuous. 4 2

B. [4.3] Prosecutor’s Role in the Grand Jury
i ] I3 in I.llinois 1s a creation of the Illinois Canstitution
and is pot gwentlﬁable with any branch of government In the

and jury’s function of the consideration of returning indictaemnts
the grand jurors are to_act independently of the prasecutor and t.l-):

Ay In fyg@ﬁmjﬂgﬁfundionany’ the body may be consid-

ered an arm of the court, because the grand jury derives its power

S R el
ﬁ%ﬁc&%&l@%ﬁbme powers are the use of process and

the power to compel testimony. Thus, the grand jury js subject (o
in the prevention of abuses of 1is

i S AR S

p——"

The Supreme Court of Illinois stated in People v. P Ik, 2
£ s 20
174 N.E.2d 393, 395: e 1.2d,

Neither the Illinois constitution nor the legislature
has attempted to define the powers of the grand jury.
It has its origin in the common law and has existed for
'ma.ny hundreds of years. Its construction, organization,
jurisdiction and method of proceeding were all well
known features of the common law before the organiza-
tion of the State of Illinois and have been recognized
anq adopted in all our constitutions and in legislutinn
as it existed at the organization of the State. Pcople ¢x
rel. Ferrill v. Graydon, 333 Ill. 429, 432, 164 N.E. 832. While
the grand jury is a necessary constituent part of a court
having general criminal jurisdiction (People v. Sheridan,
349 IlL. 202, 181 N.E. 617) its powers are not dependent
upon the court but are original and complete. Its duty

46
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is to dili i ire i n ich shall come

“to its knowledge whether from the court, the State’s At-
torney, its own members, or from any source, and it may
‘make presentments of its own knowledge without any
instruction or authority from the court. People ex rel. Fer-
rill v. Graydon, 333 I11. 429, 164 N.E. 832.

The role of the prosecutor and his relationship with the grand
jury has received criticism and caused the recent amendments to Arti-
cle 112. The grand jury was meant to be an independent body and
not an extension of the prosecutor’s office. However, the realities of
the necessary interaction between the prosecutor and the grand jury
create difficulties in keeping the grand jury independent of the pro-
secutor.

The prosecutor comes to the grand jury as the advocate of the

People of the State of Illinois. He chooses the evidence to be presented

and acts as legal.advisor to the grand jury, The prosecutor also pre: .
: s - it i g s

pares and issues subpoenas. There is a fine line between guiding a
gramgjury and b@gomingihe overriding power in 1ts decision making.

eI T S RN

e
mmm——

A prosecutor must be aware of the many forms of prosecutorial
misconduct which may result in the dismissal of an indictment. See
Grand Jury Manual (1975) sponsored by Bar Association of the

~Seventh Federal Circuit, or Representation of Witnesses before Fed-
eral Grand Juries (National Lawyers Guide, 1977).

The statutory provision regarding the presence of a court reporter
and the necessity of a transcript being made of the testimony offered
to a grand jury is clear.

Ill.Rev.Stat., c. 38, 9112-6(a), recites in part that “If no reporter
is assigned by the State’s Attorney to attend the sessions of the Grand
Jury, the court shall appoint such reporter.” [Emphasis added.]

The legislature also added §112-7 to Ill.Rev.Stat., c. 38, which
states: “A transcript shall be made of all questions asked of and an-

swers given by witnesses before the grand jury.” [Emphasis added.]

There is no requirement that a court reporter be present when
the prosecutor is addressing the grand jury without a witness being
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¢The grand jury is entitled to free access to all jails and insti-
tutions for the poor located within the county. IC 85-1-15-22.

§ 14. Offenses Known to Jury Members

If any member of the grand jury' knows of ar.l offense that has
been committed, he must submit his information to the grand
jury for investigation. IC 35-1-15-15.

§ 15. Concurrence of Five Jurors Required for Indictment

At least five of the grand jurors must concur in the finding
of an indictment. IC 35-1-16-1.

§ 16. Indictment Signed by Foreman and Prosecuting Attorney

When an indictment is returned, the court must determ‘ine
that it is signed by the grand jury foreman and the prosecuting
attorney. IC 35-1-16-2.

§ 17. Place of Meeting

While it is more common for the grand jury to meet in th.e
court house, there is no requirement that the jury meet at any speci-
fied place. Reed v. State, 198 Ind. 338, 152 N.E. 273 (1926).

§ 18. Oath Administered to Witnesses By Forema.n

Pursuant to IC 35-1-15-14:

The foreman of the grand jury is author-
ized to administer all oaths-to witnesses.

§ 19. Role of Prosecuting Attorney

IC 35-1-15-23 auth
present in the grand jury

s

THe JUry’s Tegal advisor. Of ‘course, it is also pe/rt:gcﬂy“ appropriate

¥or the jury fo seek’le gal ‘advice from the court as well as the

prosecuting _attorney. In addition to the prosecuting attorney,

orizes the prosecuting attorney to be
room for the purpases of giving informa=.
M@’%ﬁ’myﬁmmﬂr‘ﬁﬁbérly befov_re,yth,el jury ar}g mtfgﬂgg‘g/gs{ﬁy

other person auth 'Yz{é’a”t‘b‘“‘ébﬁe'agw before thegr'aﬁ'é:_]«g’fi

A : =

The prosecuting attorne; ifically to Int
gate witnesses before th‘?iﬁ'?ﬁﬁd,jury% _Of course, the jurors th

—salves are free to question the witnesses directly at any time.

e

RS -

Neither the proseédﬁhé‘ attorney nor an.y_‘o‘th‘er‘ person is per—
mitféﬁwtﬂgagﬁe“ﬁ;ggéﬁtuWitHffhe grand jury during their deliberations

-oF vote on any indictment...
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“'ly with the prosecutor and the members of the grand jury, and
neither the attorney general of the state nor any other person
may bring a case before the grand jury independently of the prose-
cutor. See In re State Bd. of Accounts v. Holovachka, 236 Ind.
565, 142 N.E.2d 593 (1957) (a special prosecutor may be appoint-
ed to investigate criminal activity of the regular prosecutor). The

prosecutor is authorized to appear before the grand jury. IC 35—
1-15-23.

A plea in abatement was sustained where the prosecutor was
present during the deliberations of the grand jury and urged the
jury to find an indictment. A motion to dismiss would be proper
under “Present procedure. Williams v. State, 188 Ind. 283, 123
N.E. 209 (1919). But allegations of  undue influence were found
insufficient where the defendant alleged that the prosecutor had
too many witnesses outside the grand jury room and too many
deputy prosecutors present during the investigation. Mitchell v.
State, 233 Ind. 16, 115 N.E.2d 595, certiorari denied 74 S.Ct. 786,
347 U.S. 975, 98 L.Ed. 1114 (1953).

The prosecutor mayv aid the grand jury in determining what
crime'is constituted by given facts and he may submit to the jury

“a specially prepared indictment for their approval. Turpin v.
State;266-Tad-375, 189 N.E. 403 (1934).

TP

e

§ 20. Subpoena of Witnesses by Prosecuting Attorney

The prosecuting attorney is authorized to subpoena grand
jury witnesses. IC 35-6-1-1 provides:

In addition to duties and powers now con-
ferred by law upon prosecuting attorneys within
the state of Indiana, they shall have authority
within their respective jurisdiction to cause to
be issued by the clerk of the circuit court having
jurisdiction of the offense, a subpoena for any
and all witnesses having knowledge of the com-
mission of any crime in the state, before the be-
ginning of the term of court in the county, re-
quiring such witnesses to appear before any reg-
ular session of the grand jury of such county to
be thereafter impaneled.

The subpoena is obtained by the filing of a praecipe with the
clerk. IC 35-6-1-2 provides:

The prosecuting attorneys within the state
in their respective jurisdictions, when in their
opinion it is necessary to further the ends of
justice, to issue a subpoena, provided in section
one of this act, shall file with the clerk a praecipe
containing the names of all the witnesses he
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128 EYE-WITNESS IDENTIFICATION IN CRIMINAL CASES

K. The Crime Was Committed
. by a Number of Persons

‘It 1s one matter for a witness to make adequate observations, in
a time qf stress, of the physical characteristics of a single crimi;lal
It is q'uxte.another matter for him to perform the same feat wher;
the crime involved is committed by four, five or more persons. Of
course, even when a number of persons participate in the cri'me
the witness may direct his attention to but one or perhaps two ot:
them..When he purports to identify a number of men as those who
were involved in a crime which was committed in a short period
of time, there is a strong ground for doubting the accuracy of an
or avll of the identifications. Even if he identifies but one, if hi)s]
original statements to the police make it clear that he attem’pted to
obser.ve all of them, then his identification is subject to the criticism
that it may be the product of divided attention.*®® The longer the

duration of the crim

crime, however, the less rea . ’
G son for o
criticism. i making this

L. The Witness Fails to Make a
Positive Trial Identification

' It hgs already been observed that the mere fact that a witness’s
ldgntlflf:ation Is stated in positive terms and with absolute cer-
tainty is not an adequate gauge of its accuracy. The converse
however, is not quite true, for when the witness himself expresses’
doubts, the law must share them; when he himself states that he
may be. in error, the law must agree and act with caution.

Obviously, not every identification is a positive one, whether
mad‘e at a police station, in the courtroom or elsewhere. The dis-
cussion here will be concerned with the degree of certainty ex-
pressed by the witness when making his trial identification but in
Qrd'er to place this discussion in its proper context, son’le pre-
hrnma'ry remarks may be appropriate. The trial identification may
sometimes be either more or less positive than was the original
1dent1f1§:gtion. Where it is more positive, it is often because :ome
suggestive influence has since been exerted upon the witness or be-
cause, having set the machinery of the law into motion, he has con-
vinced himself that he could not have done so erron;:ously. Such

102. See, e.g., People v. Cramer, 298 Ill. 509, 131 N.E. 657 (1921).
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a situation poses a problem for defense counsel, who must see to
it that the jury is made aware of the lack of certainty originally
expressed by the witness.

Where the trial identification is less positive than the original
identification, the cause is usually to be found in the passage of
time, although sometimes the witness has come to believe con-
scientiously that his original identification was too hastily made
and was completely mistaken.”* Here, where the mere passage
of time has caused the witness to become less positive, the problem
is that of the prosecutor, who must make the jury aware of the
positive nature of the original identification. In some jurisdictions,
however, we have seen that the rules of evidence may prevent him
from doing this, with the result that the jurors are deprived of
information which would greatly assist them in weighing the evi-
dence of identification. Indeed, where one who has previously
identified the defendant is unable to do so at the trial,”* and
there is no other evidence, the case may never even get to the jury
in those jurisdictions. These, however, are problems to be con-
sidered later. Here, we are concerned with the usual situation,
where the witness is as certain (or as uncertain) of his trial identifi-
cation as he was of his original identification. The basic question
here is: what degree of certainty is or should be required in order
to sustain a conviction where the only evidence of guilt is that of
identification?

On the subject of what the present rule is, no adequate answer
may be given, for the point rarely arises and, when it has, courts
have reached different conclusions. In a Pennsylvania robbery
prosecution, for example, the only evidence of guilt was the identi-
fication of the defendant by the female victim of the crime. On
the witness stand, she was not positive of her identification, stating
that she had “just one little doubt.” Her original identification had

103. Such a situation is by no means a novel one. On August 6, 1679, Michel Le
Tellier, Chancellor of France, wrote to Henri d’Aguesseau, a French statesman, and
expressed his view that “there is no impropriety in a witness, after having said . . .
that he saw the accused in the action . . ., stating his doubt, at the confrontation
which is made between him and the said accused, whether he is the same person he
intended to speak about.” 2 Correspondance administrative sous Louis XIV 215,
quoted in Esmein, A History of Continental Criminal Procedure 277 (1913).

104. See, e.g., People v. Spinello, 303 N.Y. 193, 101 N.E.2d 457 (1951), where
a witness was unable to make a positive trial identification, although he had originally
been positive.




~-ie2 &Ndosucn statuies have the full force ana effect of the
Lut the Supreme Court of Indians al-s has the power "o
adept rules of court controlling the practice and procedure in all the
courts of the state. Id. By statute it is provided that the Supreme
Court shall have the power to adopt rules controlling practice z2nd
procedure in all the courts of this state and that all statutes in con-
flict with such rules shall be deemed superseded to the extent of
sucen conflict. It may also be argued that the rule making power is
inherent in the judiciary and that this stztute is a mere recognition
ol that power and, therefore, confers neihing upon the court which
did not already possess. To the extent of any conflict between
the statutes and the rules, the statute is deemed superseded.

Ig
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‘n the area of change of venue and change of judge, it has
seen held that only the legislature may create the substantive rights
‘o such a change, but the Supreme Court may properly adopt rules
i1 court regulating the method and time of asserting such rights.

x rel. Blood v. Gibson Cir. Ct., 239 Ind. 394, 157 N.E.2d 475
). Thus, the right to a change of venue from the county or
nge of judge is not a right in the absolute sense but is a
right which must be exercised in accordance with the applicable
¢latutes and rules of court governing such right. State ex rel.
Goins v. Sommer, 239 Ind. 296, 156 N.E.2d 885 (1959). There
ai¢ ne common law rules in Indiana relating to change of venue
irom the county or change of judge. The whole field is occupied by
the statutes and court rules and nothing is left for the common
law. State ex rel. Fox v. LaPorte Cir. Ct., 236 Ind. 69, 138 N.E.2d
876 (1956

in addition, trial courts may adopt local rules of court con-

¢orning change of venue and change of judge, but within a much
arrower realm of diseretion. Local rules of court may not con-
1ict with either the statutes or the Supreme Court rules and may
i have the effect of limiting in any way the statutory right to
t change. See State ex rel. Chambers v. Heil, 229 Ind. 176, 96
\.[5.2d 225 (1951); Barber v. State, 197 Ind. 88, 149 N.E. 896

); Asher v. State, 198 Ind. 23, 152 N.E. 171 (1926).

© ¢riminal change of judge and change of venue statutes
wuies apply in scope to both felonies and misdemeanors, see
te ex rel. Grimm v, Noble Cir. Ct., 242 Ind. 152, 177 N.E.2d
(1441)) but do not include juvenile cases. Juvenile cases are
idered civil actions for purposes of change of venue and change
of judge. State ex rel. McClintock v Hamilton Cir. Ct., 249 Ind.
3 ".E.2d 356 (1968); State ex rel. Dunn v. Lake Juv. Ct.,
4 - 324, 228 N.E.2d 16 (1967). But see State ex rel. Jones
" Geckler, 214 Ind. 574, 16 N.E.2d 875 (1938):

gy

The Supreme Court rules regulating change of venue and
ange of judge are applicable to all cases tried after the effective
dates of the rules regardless of when the crime occurred or the
date the defendant was charged with the crime. Cockrum v. State.
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9250 1nd. 860, 254 N.H.2d 479 (1968).  Because lux:;i‘.OI gquIc
d: not afiect ubstantive rights, it 1s not an ex m%f cto -.:f;ptlf.u
tion of law to apply a procedural rule to a crmnr}al tra}nbacflon
which occurred before the rule was adopted. For ‘(%ISCL‘ISSIOH o ‘ex
post facto laws see Commentary on Fede.ral Constitutional Issaesl
and ~emedies at the beginning of the first voluire of the Pena
Code, infra.

§ 2. Text of Criminal Rule 12—Change of Venue in Criminal
Cases

In all cases where the venue of a criminal action may now be
changed from the judge, such change shall .be granted upon the ef-
ecution and filing of an unverified application t}.lgrefor by the Smﬁ
of Indiana or by the defendant. Upon the filing of a properb}
verified application, a change of venue from the county shalll 1e1
granted in all cases punishable by death and may be granted in a'
other cases when in the court’s discretion cause for such change is
shown to exist after such hearing or upon such other proof as the
court may require. Provided, however, that the state of Infhana
or the defendant shall#be entitled to only one change from the judge
and the defendant shall be entitled to only one change from the
county.

In any criminal action, no change of judge or change of venue

" from the county shall be granted except within the time herein pro-

vided.

An application for a change of judge or change o{ venue f}vlorfl
the county shall be filed within ten days after a plf'za,bf not guilty,
or if a date less than ten days from the date of s.ald .plea, the case
is set for trial, the application shall be filed within five .days aftzr
setting the case for trial. Provided, that where a cause Is remanb»
ed for a new trial B‘y the Supreme Court, such application must be
filed not later than ten days after the party has knowledge that the
cause is ready to be set for trial.

Provided, however, that if the applicant first obtains knowl-
edge of the cause for changc of venue from the judge or fr.om .the
county after the time above limited, he may file .tbe appllcatl.on,
whic}{ shall be verified by the party himself spec1f1.cally alleging
when the cause was first discovered, how it was discovered, the
fac*s showing the cause for a change, and why Qucn cause could not
hav. been discovered before by the exercise of due dlhge.nce.‘ Any
opposing party shall have the right to file counter-affidavits on
such issue within ten days, and the ruling of t_he court may be r(ta‘-

- viewed only for abuse of discretion. All pleadings, papers and af-

T 1
 fidavits filed at any hearing held pursuant to this rule shall become

a part of the record without further action upon the part of either
party.
427
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i suffer death,
he State prison during Jife'

§ 2398, ‘Misprision of Treason.f;Wh'oever;
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United States, of the State of Indiana, or 4y
government, (1919 p. 588 §23 4
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Or persong convicted of violating any
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adb s Against the Pergon |
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585 - AGAINST THE PERSON

§ 2418

son, is guilty of malicious mayhem, and, on
convietion, shall be imprisoned in the state
prison not less than two Yyears, nor more than
fourteen years, and be fined not more than
two thousand dollars. (1905 p- 584 §355.)

Under an indictment for malicious mayhem, there
may be. a conviction for simple mayhem, or for
an assault and battery. State v. Fishe_r, 103 Ind. 530.

 §2414. Simple Mayhem.—Whoever, vio-
lently and unlawfully, deprives another of
the use of any bodily member, or unlawfully
and wilfully disables the tongue or eye, or
cuts, bites or slits the nose, ear or lip of
_another, is guilty of simple mayhem, and, on
conviction, shall be fined not less than five
dollars, nor more than two thousand dol-
lars, and shall be imprisoned in the county
Jail not less than twenty days nor more than
six months.” (1905 p. 584 §356.) "

Persons in defense of their own persons may

commit the acts constituting simple mayhem when
necessary for self-protection, without being erimi-
nally liable therefor. Hayden v. State, 4 BIkf. 546.
. There may be a conviction for simple mayhem,

or of an assault and battery, under an indictment
charging malicious mayhem.
Ind. 580, : : 7 i g tiuil )
- §2415. Injury of Person with Acid-—
Whoever, being over fourteen years of age,
purposely or premeditatedly puts upon ‘or
against the person of another any acid, cor-
roding or other irritating substance,  with
intent to injure such person, shall be fined
not more than one thousand dollars, to which
may be added imprisonment in the state
prison not more than fifteen years nor less
than one year. (1907 p. 42 1)«

§2416. Robbery—Assault and Battery
with Intent to Commit Robbery-—Physical
Injury Inflicted in Robbery or Attempt—
Penalties.—Whoever foreibly and feloniously
takes from the person of another any article
of value, by violence or by putting in fear,
Is guilty of robbery, and, on conviction, shall
be imprisoned in the state prison for any
determinate period not less than ten years
nor more than twenty-five years, and be dis-
franchised and rendered incapable of hold-
ing any office of trust or profit for such period
as the court may determine. Whoever per-
petrates an assault or an assault and battery
upon any human being, with intent'to ‘com-
mit robbery, shall, on conviction, suffer the
same penalty as preseribed  for robbery.
Whoever inflicts any wound or other physieal
injury on any person with any firearm, dirk,
stiletto, bludgeon, billy club, blackjack or
any other deadly or dangerous weapon or
instrument while engaged in the commission
of robbery, or while attempting to commit
robbery, shall, on convietion, be imprisoned
in the state prison for life.

8ee § 2298 and note citing Chism v. State.

Upon a plea of guilty of inflicting wound with
deadly weapon while engaged in commission of g
robbery, the fact that the court neither advised the
defendants of their right to be represented by
counsel nor inquired as to their understanding of

State v. Fisher, 103 -

(1929 p. 136 § 1.)

the effect their pleas is such an error as’ entitles
defendants to withdraw their pleas after judgment
and stand trial. Harris v. State, — Ind. —, 181
N.E. 33. ; : i ZREp Ol L
It is not essential to a convietion ‘for the erime
of robbery that the property be taken from the body
of the person wronged; it is sufficient if taken from
his personal presence or personal protection. Chizum "
. 8tate, — Ind. —, 180 N.E. 674; Mahoney v. State,
— Ind. —; 180 N.E. 580, : / 1 1< iy i

§ 2417. " Public Offenses—Crime of Bank
Robbery Deﬁned~Penalty.e-Whoever, with
intent to commit the erime of larceny, or
any felony, shall confine, maim, injure or
wound, or. attempt or threaten to. confine,

ill, maim, injure or wound, or shall put in
fear any person for the purpose of stealing
from any building, bank, safe or other de-
pository of money, bonds or other valuables,
or shall by intimidation, fear, or threats
compel or attempt: to compel ‘any person. to
disclose or surrender the’ means of ‘opening
any building, bank, safe, vault or other de-
pository of money, bonds or other valuables,
or shall attempt to. brea.k;‘burn,;’_sblow__.up;or
otherwise injure; or. destroy any safe, vault
or other depository of money, bonds or other
valuables in any building . or place, whether
he succeeds or fails in the ‘perpetration .of
such larceny, or felony, shall be deemed guilty,
of the ecrime of bank robbery, and, upon con-
viction, shall be imprisoned for life..or for
any determinate term of Years not less than
ten years, :and ishall be disfranchised ' and
rendered. ineapable . of holding any  office. of -
honor or trust for -any. determinate period:
It shall be the duty of the judge of the court
trying any case under this section, upon a
plea of guilty or upon conviction to fix a
term of imprisonment at life, or a definite
term of years.:” The indeterminate sentence
law of the State of Indiana shall not apply
to gentences for the crime herein 'defined.
(1927 p. 470 §1.)tnte it 1 gt s arosl
P P LELGs angy S pn et &) G300 0
. §2418, Kidnapping.—Whoever. kidnaps,
or. forcibly or fraudulently earries off .or
decoys from -any place within. this. state, or,
arrests or imprisons any person, with the in-
tention of having such person earried away
from any plaee within this state, unless it be
in pursuance of the laws of this state or of
the United States, is guilty -of kidnapping,
and, on-eonviction, shall -be imprisoned. in
the state prison during life.' (1929 'p. 477
§1;3905p. 584,8 858.).1 findde hiod ae foor iin

ok

“The legislature in placing, as a matter of public *
policy, the punishment for the erime of kidnapping at
life imprisonment, has not violated the constitutional
inhibition against ‘“cruel and unusual punishment,’’
Cox v. State, — Ind. —, 181 N.E. 469,

The fact that former kidnapping statutes re-
quire a taking out of the state or from a place of
residence cannot serve to limit the construetion of
the term ‘‘from any place within this state.”? Cox
v. State, 202 Ind. 684, 177 N.E, 898, o

Foreible removal of a child from the place where
she was playing to a point more than ‘ninety feet
down an alley was sufficient to bring the act within
the terms of the statute. Cox v. State, 202 Ind. 684,
177 N.E. 898. : : :

An assignment of error that the penalty inflicted




Introduction

The grand jury as an institution began in England in the 12th
century. It was carried forward into American law, and the Fifth
Amendment to the U.S. Constitution provides that no person can be
brought to trial for an “infamous” crime (a felony) unless first indict-
ed by a grand jury. The function of a grand jury was to protect a
citizen from unfounded charges; this was accomplished by screening
evidence to determine if an indictment was warranted. Thus, the
grand jury acted as a shield between the government and a potential
defendant.

Over the years, however, the traditional function of the grand jury
has shifted; it has become primarily an investigatory tool of the
government. The powers of the grand jury—such as its virtually
unlimited subpoena power and the near total secrecy in which its
proceedings are conducted—were seized upon by prosecutors for
their own purposes. Witnesses, as opposed to potential defendants,
became the real targets of the grand jury.

Dominant among the new targets of the federal grand jury have
been political dissenters. Although the grand jury was used in the
1850s in efforts to capture escaped slaves, and again in the 1930s
against the Puerto Rican Independence Movement, its role as a
political weapon began in earnest in 1970. Scores of people active in
the Antiwar and Women’s Movements were subpoenaed to appear
before grand juries in all parts of the country and were asked ques-
tions about their families, friends, and political activities. This cam-
paign continued through the mid-1970s, when several activists in the
Puerto Rican Independence Movement were subpoenaed and jailed
in grand jury investigations in Chicago, New York, and Puerto Rico.
After a brief period of inactivity, the grand jury is once again target-
ing political movements. Between 1980 and 1983, nearly twenty
people were jailed for contempt arising out of investigations into the
Puerto Rican, Black, and Native American Movements. Coupled
with the new FBI guidelines, executive orders permitting the CIA to
undertake domestic investigations, and the use of “RICO” (the .
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35-1-15-1 CRIMINAL LAW AND PROCEDURE

tions of the jurors before they are sworn. King v. State, 236
Ind. 268, 139 N.E.2d 547 (1957); Hardin v. State, 22 Ind. 347
(1864); Hudson v, State, 1 Blackf. 317 (1824). If the grand
jury is one that is governed by the Uniform Act, then a timely
motion to dismiss is appropriate. See IC 33-4-5.5-16. The right
to appear before the grand jury is a statutory rather than con-
stitutional right. Sisk v. State, 232 Ind. 214, 110 N.E.2d 627,
certiorari denied 74 S.Ct. 60, 346 U.S, 838, 98 L.Ed. 360 (11953
IC 85-1-15-12 provides:

Such challenge may be oral. If the facts
alleged be denied, the challenge must be tried at
once by the court, and the juror challenged may
be examined as a witness to prove or disprove
the challenge, and he is bound to answer every
question pertinent to the inquiry therein. The
challenger, and other witnesses then present,
may also be examined on either side; and the
rules of evidence applicable to the trial of other
issues shall govern the admission or exclusion of
testimony on the trial of the challenge; but the
matter must be summarily heard, and the court
must allow or disallow the challenge.

IC 85-1-15-13 provides:
If a challenge be allowed to a grand juror,
for any of said causes he must be forthwith dis-

charged from the grand jury, and his place shall
be filled from among the bystanders.

Failure to request an appearance at the impaneling of the
jury is a waiver of the right to challenge. The issue cannot be
raised later by Totion to dismiss if the defendant had ample op-
portunity to appear and challenge. Sigk v, State, 232 Ind, 214,
110 N.E.2d 627, certiorari denied 74 S.Ct. 60, 346 U.S. 838, 98 L.
Ed. 360 (1953). But if the jury ‘is sworn before the defendant
has reason to know that an indictment may be returned against
him he may not appear and challenge but the issue may be raised
by motion to dismiss, King v. State, 236 Ind. 268, 139 N.E.2d 547
(1957); Pointer v, State, 89 Ind. 255 (1883); Hardin v, State,
22 Ind. 847 (1864). See also IC 33-4-5.5-16.

After the jury has been sworn a motion to dismiss may be
used to raise any cause for challenge of a juror except the seventh
statutory cause which is the bias and prejudice of a juror. See
Stevens v, State, supra; Mack v. State, 203 Ind. 355, 180 N.E.
279, 83 A.L.R. 1349 (1932) 7 Pontarelli v, State, 208 Ind. 146, 176
N.E. 696 (1931); Williams v. State, 188 Ind. 283, 123 N.E. 209
(1919); Hauk v, State, 148 Ind. 238, 46 N.E. 127, rehearing de-
nied 148 Ind. 238, 47 N.E. 465 (1897). This issue may be raised
only by challenge before the jury is sworn, But if the juror was
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GRAND JURY ™ 351951

motivated by “malice, hatred and ill will” in violation of the statu-
tory oath, a motion to dismiss may be used. State ex rel. Reichert
v. Youngblood, 225 Ind. 129, 73 N.E.2d 174 (1947). Prior case law
held that the qualificdtions of a grand juror cannot be raised by a
motion to dismiss, Johnson v. State, 213 Ind. 659, 14 N.E.2d 96
(1938); Katzen v. State, 192 Ind. 476, 137 N.E. 29 (1922); Dona-
hue v. State, 165 Ind. 148, 74 N.E. 996 (1905); Mathis v. State,
94 Ind. 562 ‘1883) a motion in arrest of iudgment, Ford v. State,
112 Ind. 373, 14 N.E. 241 (1887),-or an original action in the Su-
preme Court for a writ of mandamus and prohibition. State ex
rei. Reichert v. Young?_lood, 225 Ind. 129, 73 N.E.2d 174 (1947).

.

§ 8. Impanelment and Oath

The record must show that the grand jury was duly im-
panelled and sworn. Conner v. State, 19 Ind. 98 (1862); Spring-
er v. State, 19 Ind. 180 (1862); Conner v. State, 18 Ind. 428
(1862). However, the indictment itself is part of the record
and recitals contained therein that the grand jury was lawfully
impanelled and sworn are sufficient. Henning v. State, 106 Ind.
386, 6 N.E. 803, rehearing denied 106 Ind. 386, 7 N.E. 4 (1885);
Padgett v. State, 103 Ind. 550, 3 N.E. 377 (1885); Stout v. State,
93 Ind. 150 (1883); Bailey v. State, 39 Ind. 438 (1872). The rec-
ord need only show that the grand jury was sworn; it is not neces-
sary to set out the oath in haec verba. Hudson v. State, 1 Blackf.
317 (1824). The form of the oath is prescribed by statute: IC
35-1-15-7. 1C 35-1-15-8 provides: <

If after the grand jury are sworn, any per-
son be afterward appointed as a grand juror, the
oath, as prescribed in the preceding section, must
be administered to him.

The following oath must be administered to
the grand jury:

You, and each of you, do solemnly swear or
affirm that you will diligently inquire, and true
presentment make, of all felonies and misde-
meanors, committed or triable within this county,
of which you shall have or can obtain legal evi-
dence; that you will present no person through
malice, hatred or ill-will, nor leave any unpre-
sented through fear, favor or affection, or for
any reward, or the promise or hope thereof, but
in all your indictments you will present the truth,
the whole truth and nothing but the truth; that
you will not disclose any evidence given or pro-
ceeding had before the grand jury; that you will
keep secret whatever you or any other grand ju-
ror may have said or in what manner you or any
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35-1-15-1 CRIMINAL LAW AND PROCEDURE

other grand juror may have voted on a matter
before the grand jury. Those of you who swear,
so help you God, and those of you who affirm
do solemnly affirm under the pains and penalties
of perjury.

Irregularities in the impanellment and swearing of the grand
jury must be raised by motion to dismiss. For decisions under
prior law see, e. g., Johnson v. State, 213 Ind. 659, 14 N.E.2d
96 (1938); Bottorf v. State, 199 Ind. 540, 156 N.E. 555 (1927);
Henning v. State, 106 Ind. 386, 6 N.E. 803, rehearing denied 106
Ind. 386, 7 N.E. 4 (1885); State v. Freeman, 6 Blackf. 248 (1842).
See also Mack v. State, 203 Ind. 355, 180 N.E. 279, 83 A.L.R. 1349
(1932) ; Katzen v. State, 192 Ind. 476, 137 N.E. 29 (1922); State
v. Jackson, 187 Ind. 694, 121 N.E. 114 (1918); Donahue v. State,
165 Ind. 148, 74 N.E. 996 (1905); State v. Wingate, 4 Ind. 193
(1853). The motion must show fraud or corruption or preju-
dice to the defendant’s substantial rights. Badgely v. State, 226
Ind. 665, 82 N.E.2d 841, certiorari denied 69 S.Ct. 650, 336 U.S.
922, 93 L.Ed. 1084 (1949).

§ 2. Excuse from Jury Duty

Every person summoned to serve as a grand juror must ap-
pear unless he can show good cause for non-attendance. See IC
35-1-15-5.

‘

§ 10. Filling Vacancy on Jury

Whenever a vacancy oceurs on a grand jury, the vacancy is
to be filled pursuant to IC 35-1-15-6.

§ 11. Instructions by the Court

The grand jury, being impaneled and sworn, must be charged
by the court. In such charge, the court must plainly instruct
them as to thelr duties, and give them such information at it may
deem proper in relation to any charges and crimes returned into
court, or likely to come before the grand jury. Thereupon the
court shall appoint one of such grand jurors as foreman. IC 35-
1-15-9 provides:

The grand jury, being impaneled and
sworn, must be charged by the court. In such
charge, the court must plainly instruct them as
to their duties, and give them such information
as it may deem proper in relation to any charges.
and crimes returned into court, or likely to come
before the grand jury. Thereupon the court shall
appoint one of such grand jurors as foreman.
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Federal Grand Juries

honest mistake. If the date of the documents was cm
witness attempted to mislead the grand jury, however
would be perjurious.

Presentment. A written statement issued by the grand jury, pe:
offense under its investigation, without an indictment laid
the government.

Prima Facie. At first glance; on the face of it. Used to describ'
or statement of facts which requires the opposing party i
with equally detailed facts.

Privilege. Exemption from testifying before a grand jury or pa

other judicial proceedings because of a particular relatlonsﬁ p &

other witness (usually the target of the investigation),
otherwise be impossible to maintain or severely endang
ticular interest to grand jury witnesses are the followi
edged privileges: attorney-client privilege; marital

priest-penitent privilege.
Purge. A civil contempt prisoner must be released from custody ,
she “purges” the contempt by cooperating with the grand jutf,

purge may involve “‘cooperating fully” rather than merely &
the specific question or giving the specific evidence which th
had previously refused to give.

Quash. To quell completely, to stamp out. In grand jury matters, {6
the effect of, as in “to quash a subpoena.” A judge gran
the attorney’s motion to quash a subpoena. Quash i is als
of a newspaper on grand jury matters.

~ Recalcitrant Witness. Technical term for one who refuses to obey
to testify or provide physical evidence or documents,

Remand. To send back. An appeals court can remand a case
court for further action. j

Respondent. Person responding to a legal proceeding; the oppon
legal motion or appeal.

RICO. Acronym for a federal statute called the “Racketeermg Infiu
and Corrupt Organizations Act,” passed as part of th
Crime Control Act of 1970. RICO gave prosecutors the
impose use immunity (see Immunity entry) on witnesses
broadened the scope of federal grand juries. Clearly, “
passed in an effort to keep “organized crime” from infiltrating
mate business,” but in recent years it has been used to.
political activists, motorcycle gangs, and other kinds of org
(including sheriff’s oﬁices) not contemplated when the st
enacted. ©ifi e ImEs i * +
6(e) (of the Federal Rules of Cnmmal Procedure) Gran
- ceedings are guided by both the Federal Rules of Criminal.

Glossary

and the Federal Rules of Civil Procedure. Both sets of Rules are
written down in books found in every law library. Rule 6(e) concerns
the secrecy of grand jury proceedings; it permits witnesses to discuss
their grand jury experiences, but prohibits prosecutors grand jurors,
and investigators from revealing what transpires in the grand jury
room.

th Amendment. The constitutional amendment that protects the right to
effective assistance of counsel and prohibits attorneys and people
working with them from disclosing anything they learned in the
course of an attorney-client relationship. The Sixth Amendment right
10 counsel gives witnesses the right to have lawyers with them in the
courtroom, and to consult with their lawyers after every question
asked inside the grand jury room. It also protects the right of a witness
10 have time to hire a lawyer, or to ask the court to appoint one, and
1o give the lawyer time to interview the witness, study the case law,
and prepare motions prior to the witness’s appearance.

Q«lal Grand Jury. Ordinarily a grand jury hears evidence (usually in the
form of summaries of reports and interviews by investigating agents)
about a large number of incidents that detail criminal behavior for
which the prosecutor wants to bring criminal charges against those
responsible. After the grand jury hears the evidence about a particular
incident, it will vote on whether to indict a specific person or persons.
A regular grand jury will hear thousands of cases in very little time.
A special grand jury may be called when there is a particular problem.
involving the likelihood of a complex set of facts that may take a long
time to sort out. A special grand jury may be convened to consider
evidence on one or more of these cases for a period of up to 36 months.
A regular grand jury’s term ends automatically 18 months from the’
date it was convened, but the term of a special grand jury can be
extended for an additional 18 months.

%, A temporary halt in the proceedings, or a temporary suspension of
an order until further decision from a higher court. For example, a
finding of contempt and an order to jail a witness may be stayed
pending appeal to a circuit court of appeals.

hb/l’ﬂ A person who may become a target of the grand jury. See also
Target.

Wbpoena. A command to appear in court or before a grand jury. The
subpoena must be issued by the court, signed by a proper official, and
personally delivered to the witness, unless the witness agrees that
someone else can accept it for him or her. The subpoena must be
issued in the name of the grand jury, but it may be delivered by an
FBI agent. A subpoena is not a warrant authorizing an arrest or a
warrant authorizing an agent to enter a house or office. It cannot




R B

P

In Camera. In the judge’s chambers, without the public and the

mmunity. In federal grand jury proceedings “unn;\,;ni y
means the government’s promise not to use any cvidm
~ witness, or any evidence “derived therefrom,” in g later
of the witness for the crime about which he or she has i :
bgfore the grand jury. In essence, “immunity” strips thc8 \:le il
Fifth Amendment right to remain silent, requiring th ;
choose between cooperating with the investigation (usuem;‘lqg ;
swering questions) or going to jail. If the government ever iby ;
prpsecute the witness for the matter about which he or she k !ﬁﬁ iy
ev%dence, it will have to prove that the prosecution m;. m::‘ ﬁtﬁ
evidence not “derived from” the witness’s testimony, f%g
witness may or may not be allowed to attend in camerqa pfmM
A court reporter should be present to record everything (it
plac_e during in camera proceedings. An ex parte in camerg
ing is one in which the prosecutor shows material to (hcjurdgg’ wil
revealing its contents to the public, the press, or the witness & '
or her lawyer. 8

Incriminate; Incrimination. The Fifth Amendment privilege to be ﬁgm

“self incrimination” protects against much more than confessiiig &
guilt. Traditionally it has protected individuals from having lﬁ &
close anything that might make them be looked upon fess fiave
by the community. Today, it is interpreted more narrowly thiids
that the witness must have a reasonable belief that somcﬂ\mi’ ﬁf &
she might say could be used as a link in a chain of evidence that e
lead to criminal prosecution.

Inczflpatory Evidence. Evidence suggesting that the accused is guilty
Indictment. The formal document used to begin criminal processdiag

ggainst someone. Also called a “true bill.” In theory the grafid jify's
job ends with the issuance of an indictment.

Injunction. A judicial order requiring the person to whom it ix diresied &

stop or refrain from doing something. Grand jury lawyers tiay wh b
judge to enjoin the grand jury proceedings or to enjoin the 1%

Attorney from making certain press statements, or to stop agéfift o
the FBI harassing a witness or a group of people. Injunctiont a4
usually sought as extreme measures to remedy particularly weiboid
violations of law or civil rights. In the grand jury context injufities
are considered extreme measures to be used only to correct the #isd
dramatic violations of law or rights. They may be initiated by &8
emergency procedure called a “temporary restraining order," whis

prohibits the continuation of the behavior complained about uhtll 8
hearing can be held to determine whether the injunction should B
issued. '

GL+4

‘A person or group not subpoenaed may file a motion with the
St pervising the grand jury, asking permission to “intervene” in
ons filed by the witness. This may involve a group or business of
hich the witness is a member, or a person whose records or posses-
s have been subpoenaed from an agency with little direct stake in
em (e.g., a subpoena to a bank, school, hospital, or social agency for
ords pertaining to a client). The party seeking to intervene must
snvince the court that his or her own rights will be seriously dam-
aged if the subpoena is enforced or complied with, and that the
itness subpoenaed is not in a position to adequately protect the
rights of the party asking to intervene. Parties who are denied permis-
sn to intervene may appeal that ruling immediately, without waiting
il the witness is held in contempt. Virtually no other grand jury
ing may be appealed before the witness is held in contempt.
ion. The legal right of a court to exercise its authority over subject
matter, a person, or a place. It can refer to a geographic “jurisdiction”
g, the Southern District of New York or the Northern District
California. Or it may refer to the appropriateness of a grand jury
vestigation into a matter which would appear to fall under state, not
ederal, law (e.g., most homicides are the subject of state jurisdiction,
hile robbery of federally insured banks is usually a matter for federal
risdiction). .'
ate. To pursue a matter in court through argument, evidence, motions,
earings, etc.
istrate. In a general sense a magistrate is a public officer, possessing
uch power (legislative, executive, or judicial) as the government
ppointing him ordains. In a narrow sense a magistrate is regarded
§ an “inferior judicial officer.” United States magistrates are judicial
fiicers appointed by judges of federal courts; they have some but not
1l the powers of a judge. In federal district courts magistrates may
onduct many of the preliminary or pretrial proceedings in both civil
and criminal cases. In addition, U.S. magistrates have jurisdiction to
try minor offenses.
1s. Oral or written requests for a judicial order or ruling on a particu-
legal issue. The motion to quash a grand jury subpoena is a very
mmon motion, filed to challenge the legality of requiring the witness
0 appear and give evidence before the grand jury.
stimonial Subpoena. See Subpoena Duces Tecum.
y. The willful making of a false statement about a “material” subject
while under oath. A subject is material if it is significant to the
investigation. For example, false testimony that certain documents
were written on a particular date would not be perjurious if the date
was not important to the investigation, or if the witness made an
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