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September 12, 1979 

Honorable James Joseph, Esq. 
Assistant Secretary of Inter ior 
United States Department of Interior 
Washington, D.C. 52701 

Dear Jim: 

After your last letter on the Walker case, I wrote you 
that I would be back to you at the proper time, and 
ask you for your consideration. 

In the Texas City disaster, the Supreme Court sustained 
a Court of Appeals holding that the government activity 
that caused the Texas City explosion was within the 
discretionary exemption of the Federal Tort Claims Act. 
In the Senate Report (Report No. 2363, 83d Congress 
Second Session, at page 3) that Congress has jurisdic­
tion to legislate in cases where relief is required, 
" .... for compassionate reasons or in equi ty and good 
conscience. . II 

TELE PHON E 

(714) 621-2971 

So the question is, do you, and for that matter , Secretary 
Andrus, have compassion? If you and the Secretary are · 
just there to sign and approve what the Park Service does, 
and are only temporary spokesmen for a massive ongoing 
bureaucracy, without any humanness or compass i on, and 
without the critical eye towards what your Park Servi ce 
does, then you might just as well not be the re. 

The Park Service said that signs at the entrance to the 
park warned of the presence 'and danger of wild animals. 

Incorrect and misleading. The signs at t he entrance warned 
against feeding and molesting wild animals, a nd pictured 
a friendly black bear. 

The Park Service stated t hat c amping is prohibited e xcept 
in designated areas. 

Incorrect. A sign in the "RV" parking area, one side of 
the entrance, prohibited overnight "stopping" except in 
designated areas. The fact is, no literature of any kind 
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was given to the Walker boy when he entered the park. The 
ranger at the gate simply waved the car on through. 

The Park Service states that the concessionaire's employee 
warned them that camping in unauthorized areas was dangerous. 

Wrong. She let them out so they could go off the road to 
find a place to camp, and then she came back with them to 
visit the camp. After they had made camp, she did not tell 
them the camp was dangerous; she told them they would "catch 
hell" for not camping at a regular campground. But she 
still came to visit them. 

As a matter of fact, there was no campground at Old Faithful, 
not for some 18 miles in either direction on the highway. 
The rangers knew this and the rangers knew that from 18 to 
20 backpackers were camping out a t Old Faithful every night, 
and they did not interfere with it because there was no 
other place for them to go. 

As a matter of fact, they were not camping in an unauthorized 
area. They were in back country, and they were following 
proper "back country" camping procedure. It was termed a 
"fringe area" by one government witness, which is to say, 
back country, on the fringe of Old Faithful. 

The Park Service says the concessionaire advised them to go 
to the ranger station to find a place to camp. 

This is inaccurate and misleading. They told the concession­
aire they wanted to go hiking in the back country, away 
from people and cars, and she told them t o go to the ranger 
station. They were intending to go there the morning 
Harry Walker was killed. 

The Interior Department's letter of October 5, 1977 to 
James O.Eastland implies a double meaning, that the con­
cessionaire said they should go to the ranger station to 
obtain advice about precautions to take when camping in 
areas inhab~ted by grizzly bears. 

Not so, and an unfair implication. Although the concessionaire 
had been to briefing sessions, she was never told about . the 
grizzly bear danger resulting from closing of the garbage 
dumps. She was told about the animals and not to go hot­
potting, but as far as bears were concerned, she didn't know 
the difference between a grizzly and a black bear. "We 
just lumped them all together." She was not told about the 
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grizzly bear operation, and yet the Park Service later 
revealed that it closed camps at Old Faithful because of the 
grizzly bear danger. The Park Service not only failed to 
warn the public, it failed to warn the employees. 

The Park Service claimed that if the decedent had gone to 
the ranger station he would have obtained advice about 
precautions to take when camping in areas inhabited by 
grizzly bears. 

Misleading. The Park Service had one pamphlet, "In Grizzly 
Country," about gr i zzly bears. It did not ever give these 
out at the entrance {although it passed out plenty of them 
to the backpackers after Walker was killed). These 
pamphlets instructed the reader that grizzly bears were 
seldom seen; they did not become car bums and did not enter 
camps. It advised .that camping areas be chosen which 
were not next to running water, that were near trees, that 
were not on any trai~ ("grizzlies use trails, too"), and 
advised that food and firecircles be separate from tent. 
These and other cautions in the pamphlet were followed by 
the boys. They camped off the trail, not next to water; 
they kept their food tightly closed and sealed under a 
tarpaulin away from the tent. They had the fire circle 
away from the tent. They camped in a place that had not 
been camped in before. 

The government set the measure of reasonable conduct for 
campers, and the boys met that measure. 

In argument before the Court of Appeal the government lawyer 
argued that if they had stayed in regular ass i gned camp­
grounds, they would have been safe. 

Wrong, as the trial judge and the experts well knew . The camp­
grounds were the least safe place to be. This argument by 
the government was simply appealing to the lack of sophisti­
cation of the Circuit Court of Appeals judges in matters 
that the trial court had become very sophi s ticated about 
after three '. weeks of testimony. 

The Park Service made a big thing of signs advising visitors 
to stay on the boardwalk because of the danger of 
thermal areas. 
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This is irrelevant, and a red herring. As the trial judge 
said, "They might get their feet wet." I have pictures of 
rangers walking off the boardwalk in the same thermal area. 
The boys were equally careful as the rangers when walking 
the short distance from the boardwalk to the forest. 

As to signs, after our Parratt case in Glacier Park, the 
Park Service posted metal signs at trails specifically 
warning of the danger of grizzly bears. The chief govern­
ment scientist at Yellowstone knew of the Glacier signs, 
and stated that he did not know of a single such sign any­
where in Yellowstone Park. I questioned him trail by trail. 
There were no warning signs about grizzly bears, even 
though the Park Service knew the incidence of grizzly bear 
entry into human use areas had increased because of the 
garbage dump closing. 

The Park Service claims, and the Interior Department letter 
of October 5, 1977 stated as a fact, that the boys "kept 
a very dirty camp, leaving quantities of cooked food lying 
around." 

This is absolutely false. The range r who inspected the 
camp testified that it was very obviously? clean, neat 
camp before the bear entered the camp. This misrepresentation 
amounts to a fraud upon the Judiciary Committee. 

There was one pot of vegetables, hung on a branch of a tree 
away from the camp. There were three onions neatly stacked 
away from the camp. Neither vegetables nor onions was 
touched by the bear. There were canned, tin foods, suitable 
for backpacking, sealed and stored on a tarpaulin, and under 
a tarpaulin, away from the tent. There were a few pieces 
of paper properly placed in the fire circle, away from the 
tent, ready for burning. The cans, and an empty bottle, 
were01tside the tent, and were clean. All of this was done 
in accordance with proper doctrine of camping "in grizzly 
country." 

The Park Service claimed, in the October 5th letter, that the 
two men "surprised the bear in the camp." 

This is untrue. The two men were walking in the forest, 
and not at their camp, when they met the bear. A trial 
judge asked for any evidence as to whether the bear had been 
at the camp when the boys approached. The expert testimony 
of Frank Craighead said that the bear was likely on its way 
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back to forage in the Old Faithful human de velopment area 
when it met the boys. But for t he dump closing, all grizzlies 
would remain in the uninhabited areas, and avoid humans. 

The letter of the Interior Department of October 5, 1977, 
is significantly quiet about the bear that killed Harry 
Walker. The reason is, they have no answer. 

A ranger termed this bear "a rogue bear." This bea r h a d 
been trapped about eighteen months earlier in the garbage 
holding area at Old Faithful. No gri z zly bear, e x cept an 
incorrigible bear, a dangerous bear, enters an area of 
human habitation to approach a garbage holding area. 

At that time the bear was trapped, tagged, and removed. 
At that time it was official government doctrine, and was 
the recommendation of the advisory committee to the park 
superintendent on procedures for closing the dumps, that 
grizzlies that were innured to humansbe killed, given to 
a zoo, or at the very least transplanted over 50 miles. 
The rangers that trapped this bear could have, but did not, 
notice that the bear's teeth were poor and that it was old. 
'rhey took this bear some twelve miles more or less up the 
road and dumped it in Gibbon Meadow. The committee on 
closing the dumps had already told the superintendent that 
too often bears are transplanted just a short distance, at 
the convenience of the rangers rather than the safety of 
humans. This bear had been seen from six to eight times in 
the Old Faithful area before it was trapped. At about the 
time it was trapped, a camp right on Firehole River had 
beeri ravaged by a bear, and the owner n e ver found. The 
superintendent had presumed that there was a death, and 
had asked the F.B.I. to intervene. No body was ever found. 
At this time, with the knowledge that a grizzly had been 
entering Old Faithful, and the knowledge that a possible 
death had occurred, the range~s did not follow the Pa rk 
Service doctrine, and took this bear and left it as a 
"time bomb" so that it later came back and k i lled Harry 
Walker. 

The letter of October 5th, 1977, in the next-to-last 
paragraph, gives the sly implication that the bear that 
killed Harry Walker may not have been the bear that was 
tagged and transplanted eighteen months earlier. This was 
done by the language: " . that the estate's assertion 
of government negligence ... in the handling of an incident 
18 months before the attack occurred involving the bear they 
contend was the one that killed the decedent, are neither 
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legally nor factually supportable as found by the Court 
of Appeals." 

This implication is a fraud upon Congress. There is no 
question that the bear that killed Harry Walker had been 
captured and identified eighteen months earlier, and 
tagged. As the expert testified, it was not only identified, 
but it should have been killed by the Park Service. 

So you have a situation where the superintendent of the 
park failed to follow the recommendations of its own advisory 
committee, failed to heed warnings. Specifically, Yellowstone 
Park failed to give any warning of grizzly bear dangers 
to incoming visitors; failed to publicize or warn of the 
fact that the dumps had been closed and that grizzly bears 
would be about; failed to use alternative (carrion) feeding; 
failed to give out any warning material whatsoever identify­
ing grizzly bears as being quite different and more 
dangerous than black bears; allowed bear jams to continue 
along the roads (it was disgust at the "intermingling'' of 
humans and bears that made the young men seek the back 
country for camping); failed to warn their own concessionaires 
of the grizzly dangers; failed to warn backpackers known to 
be camping in the Old Faithful area; failed to eliminate 
or transplant the particular grizzly bear that killed 
Harry Walker, as required by advisory committee policies; 
failed to continue keeping track of bears by radio 
tracking and other devices, as recommended by the advisory 
committee - indeed, the superintendent ordered that the 
tracking device be removed. These are only a few of the 
items of carelessness by the Park Service at Yellowstone. 
These items were done after the park superintendent, as he 
admitted, was warned that improper procedures would result 
in a death at Yellowstone. 

So we get back to the old question, Jim: Are you, and 
Mr. Andrus, - simply visitors passing through the Interior 
Department, or are you going to do something about it? 
Scientific advisory committees seem to have no effect. 
And one of your Assistant Secretaries even signed a letter 
to the chairman of the Judiciary Committee of the United 
States Senate, incorporating many untruths. 
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There are lots of cases where p.iblic and private bills have 
given relief in situations like the present. The leading 
precedent is the Texas City case, Public Law No. 86-381, 
September 25, 1969; Private Law 93-18, of October 18, 1973; 
Private Law 93-98, October 18, 1974; Private Law 89-290, 
September 9, 1966. These are all cases which recite, as 
the Court of Appeals did in the Walker case, that the case 
is outside the jurisdiction of the courts,being within the 
exception to the Federal Tort Claims Act. Why are you 
holding back approval? Is it to protect and perhaps to 
hide all of the errors and negligences that led up to the 
Walker death? Do you not think that the bureaucracy, at 
the top of which you sit, is doing its best to hide and 
protect itself from these errors? 

So we come to the question of compassion. You have it 
within your power. Why not exercise a little compassion, 
in the circumstances of this case, and withdraw your 
objection, and help Senator Heflin get his bill through? 
Not only is it a matter of compassion, but it might in 
some small way make amends for the damage done to the 
Walker family. It would, specifically, enable Mr. Walker 
to obtain some machines which would help him run his 
small dairy farm in the absence of his dead son . 

It might do another thing: it might have a positive 
effect within the Interior Department, within the 
bureaucracy. 

How about it? 

Sincerely, 

, $r/I~ 
Stephen I. Zetterberg 

SIZ/tt 
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October 26, 1979 

Dr. Frank C. Craighead, Jr. 
P.O. Box 156 
Moose, Wyoming 83012 

Dear Frank: 

Senator Heflin is still trying to get Senator Simpson 
to pull out his objections to the Walker bill. 

If you have any ideas, let me know. 

Meanwhile, as you see, Secretary Andrus is having his 
problems with wildlife! 

Give my regards to your wife. 

SIZ/tt 
enc. 

Cordially yours, 

<:::: r;-1- G) t-
st:;le";;' r. Zetterberg 

T E LEPHONE 

(714) 621-2971 
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W. hen( it, ~e-~o :he· attention of C. Ke~i:~~1 forbi~s · ~~~ -~~~~;~;J ·s:~ o/ :;attles~a~if\l~~· Dodd Jr. that Dominique's,' an elegant Wash.:·\ · D'Errno's purcllase of the serpents from a Pennsyl­ington restaurant, was serving Pennsylvania timber . .'· , vania supplier c~i.lld be a Niolation of federal : laws rattlesnake (sauteed in' red wine with mushrooms : ,_ that ban the interstate shipment of illegally taken and shallots: starter, $3.95; entree, $8.95), he wrote '1• game. · i ' · · , · . ··_ .. -:· · '· ... · , -;';t,.· - · the .. owner that the species is· rapidly approaching · . An injui;tice has been done to Dodd-·and -witho~t extinction and would he please remove it from the· as much as a warning r~ttle'. He was only doing his menu. . . · . job, and he does it very 'well. His annual perfor-The restaurateur did because the letter, written ,. . mance evaluation ranks him as "the: most produc­on Department of Interior stationery .and bearing . tive branph biologist" in his.department. . . . Dodd's title of Staff Herpetologist, Office of Endan- But a .civil servant is lower than a snake's belly gered Species, had an official ring to it. · · ·. · when he. tangles with a Cabinet officer. Although Not long after that, · Dodd himself became · an Andrus will neither confirm nor deny, that he' was en:dangered species. He was given the sack by.his ,, responsible for firing Dodd; the suspicion remains bureaucratic superior in a ·letter ._ teeming with : that he w~. _, · . . '. . .. · .. . . · . · , · reprimands sharper than a serpent's tooth. The most , · · The · secretary will continue to receive, the reel- . serious of them was that Dodd was wrong to use · carpet treatmenfat Dominique's. . · . l ,. · official stationery without clearing the matter on · D'Erino will continue to serve rattles~e..:.but · high. · ·. . . , . . the Texas diamondback, which can be taken legally . But Dodd didn't krtow how high.high was. . · and which; according to his patrons, is slightly It t1,ll'Ils out that- the restaurant is one of the fatter and, therefore, even more succulent thari'the favorite · haunts of Interior Secretary Cecil D. . Pennsylvania species. · · · · Andrus, who maintains a best-table, no-waiting Dodd, then, is the only victim of the stew at relationship with the boniface, Dominique D'Ernio:. ;: Dominique's, but he intenqs to appeal his dismissal. Andrus was furious that ohe of his underlings "It's the damnedest thing I've ·ever ·seen," he said. "I would barge into Dominque's kitchen, and he made was doing what I was paid to do." · · . . ; · , :wo apologies to his host..:.one in person and.one in It seems to us that the Department of the Interior . 1 letter that sajd, "There are no· prohibitions that I . should not wait for the result of the appeal, '. but · 1m aware of which would prevent you serving , should put Dodd bapk on the payroll immediately. '. rattlesnake) in your restaurant." ,· , • · _ If it doesn't, . somebody in .Washington 1will have Andrus was not too a'Yare. · Pennsylvazµa · law ·. made an asp of himself. ' .. , ~ •:· . . ... ·'""""- · ··--a 
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Snake ~teak and,. ()pssijJ , 
Lead to Aide's Dismissal 

By PHILIP SHABECOFF . 
SpeclaltoTheNewYorl<Tlmes · •·i : ' 

WASHINGTON, Oct. 12 - An In­
terior Department scientist who asked · 
a local restaurant to stop serving rat­
tlesnake steaks from a possibly endan­
gered species has suddenly found that 
his own job is endangered. · 

The problem, the scientist found, is 
that rattlesnakes and gossip colum­
nists do not mix, particularly when the 
meat of the rattler is served in a restau­
rant frequented by his boss, the Secre-

• I , 

reptiles, including the timber rattle-
snake. · · 

Then, on Wednesday, Mr. Dodd re: 
ceived a four-page letter from Lynn G. 
Greenwalt, director of the Interior De­

, partment's Fish and Wildlife Service, 
saying that the department intended to 
'remove him from his position in 30 
da ,,· ' ' ' ' ys. ' ' . 

Reasons for Dismissal 
tary of the Interior, Cecil D. Andrus. · 

On Sept. 11, C. Kenneth Dodd Jr., a ' 
29-year-old herpetologist with the In­
terior Department's endangered spe­
cies office, sent a letter on department 
stationery to Dominique D'Ermo, pro­
prietor of Dominique's Restaurant, a 
downtown eating place popular with 
Government officials, journalists, busi­
ness people and others who work in the 
a rea. Dominique's frequently adver­
tises daily specials, including rattle­
snake. 

Among the reasons given for the dis­
missal was that Mr. Dodd had written 

Mr. Dodd's letter cited evidence that 
the species of PeMyslvania timber rat­
tlesnake being sauteed in red wine at 
the restaurant "is rapidly approaching 
extinction," and "respectfully" re­
quested that it be removed from the 
menu. 

Offending Dish Removed 
Mr. D'Ermo wrote back shortly · 

thereafter saying that the offending 
dish would be removed from the menu 
immediately. 

But the poison had been planted. A , 
widely followed gossip column in The 
Washington Star ,got wind of the ex­
change of correspondence and pub­
lished a pithy synopsis. Among those 
who read the item was Secretary An­
drus. 

Mr. Andrus goes often to Domi­
nique's and is friendly with the proprie­
tor, according to Mr. D'Ermo, who said , 
that the Interior Secretary preferred 
fresh fish to fresh rattlesnake. 

But Mr. Andrus was reportedly ang­
ered by his subordinate's action. He 
wrote to Mr. D'Ermo saying that the 
Pennsylvania rattlesnake was not 
listed as threatened or endangered 
under the Endangered Species Act and 
asking that the restaurateur "accept 
my apologies for any inconvenience 
Mr. Dodd's letter may have caused." 
However, some of Mr. Dodd's defend­
ers pointed out that PeMSylvania state 
law prohibits the commercial use of 

-"unauthorized correspondence which 
has jeopardized sensitive endangered 
species legislation which Is essential to 
the continued operation of the U.S. Fish 
and Wildlife Service." Congress Is now 
considering reauthori'zation legislation 
for the Endangered Species Act BJld 
Carter Administration officials are 
trying to tum back weakening amend­
ments being prepared by the law's op-
ponents. · 

Mr. Dodd was also accused of writing 
unauthorized correspondence_ . that 
could "compromise any law enforce­
ment investigation which may be un­
dertaken by the service." Finally, Mr. 
Dodd was said to have violated rules of . 
employee conduct by using department 
stationery. 

Mr. Dodd. who has the right to ap- . 
peal his dismissal, could not be reached 
today. However, several environmen­
talists expressed outrage over what 
they ~id was Mr. Andrus's action in 
having Mr. Dodd removed from his 
post. , 

Lewis Regensteln, executive vice 
president of the Fund for Animals, 
said, "The message that employees in 
the endangered species office have 
been sent is that if you really do your 
job and protect endangered species but 
happen to step oil the wrong toes, you 
are in serious trouble.•' 

Feels Sorry for Employee .. 
Meanwhile, business is booming at. 

Dominique's and Mr. D'Ermo says he 
can hardly keep up with the demand for 
rattlesnake. He is now serving Texas 
diamondback rattler, which is not en­
dangered. 

Mr. D'Enno said that he would never 
dismiss any of his own employees un­
less they were caught stealing and that 
he feels very sorry for Mr. Dodd. But 
he does not understand what all the 
fuss was about in the first place. 
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A LAN CRANSTON 
CALIFORNIA 

WASHINGTON, D.C. 201110 

October 24, 1979 

Mr . Stephen I. Zetterberg 
Zetterberg & Zetterberg 
319 Harvard Avenue 
Claremont, California 91711 

Dear Steve, 

I trust the enclosed copy of my letter to 
Secretary Andrus regarding S.889 will be of 
some assistance. Thanks for your good words 
and for your support, Steve. 

With warm regards, 

Enclosure 

OCT 2 6 1979 



ALAN CRANSTON 
CA1..lf'ORNIA 

WASHINGTON, D.C. 20510 

October 9, 1979 

Honorable Cecil D. Andrus 
Secretary of the Interior 
Washington, D.C. 20240 

Dear Cecil, 

I am writing to ask that the Department reconsider 
its opposition to S.889, a bill for the relief of the 
family of Harry Eugene Walker who died in an attack 
by a grizzly bear in Yellowstone Park in 1972 . 

The courts have upheld the Department of the Interior 
on the legal principle that management of wildlife 
with respect to safety concerns is within the dis­
cretion of the Park Service and, therefore, not sub­
ject to the Federal Tort Claims Act. The Walker bill 
does not controvert that principle. The bill merely 
recognizes an equitable claim for relief given the 
fact that reasonable wildlife managers could have 
handled the closing of garbage dumps in Yellowstone 
and the problem bear in question in several different 
ways. 

It is unfortunate that the"bill has been elevated 
to the status of a "test" of the Department's discre­
tionary power to manage wildlife in our national parks. 

It is a misrepresentation of the bill to suggest that 
it would require the Department to be the guarantor 
of the safety of every visitor to the national parks. 
That's an impossibility. 

Humans and bears don't interact very well in the wild. 
Some anthropologists and paleontologists theorize 
that cave bears may well have been the first species 
ever hunted to extinction by man. In any event, in 
the wild of our parks and other lands, grizzlies are 
protected from predation by man. Therefore, where 
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the land is used by people, they deserve some pro­
tection and guidance from the Park Service which 
manages the areas used by them and by bears. 

Unfortunately, the public has been encouraged by 
the federal government over many years to think of 
bears as cute a~d benevolent denizens of the forest. 
Recent experiences, and the Walker tragedy is one 
instance, have initiated a new public awareness 
that bears, and in particular grizzly bears, are 
extremely dangerous. But as the Park Service will 
be able to inform you, the level of knowledge about 
bears amQJ1g the general public visiting our parks 
is incredibly low, although improving~ Finally, 
as the Service well knows, an encounter in the 
wilderness on the part of an experienced camper or 
ranger may be handled with confidence and ease, 
whereas a more typical, inexperienced member of the 
general public may bring disaster upon himself in 
an identical situation. 

The Walker bill is not the best forum for resolving 
these questions. I agree with the Courts that the 
matter is best left to the discretion of the Depart­
ment. 

Cecil, I raise these points simply to suggest that 
there are countervailing considerations in this ca~e. 
On balance, it would be seen as a generous act on 
the part of the Department to accede to Congressional 
approval of the Walker relief bill. It certainly 
would not be seen as a concession of wrongful action 
by the Department. 

With best regards, 

A 



STEPHEN I. ZETTERBERG 

CHARLES L. ZETTERBERG 

THERESA C. SHAW 

FUNGLAN PERSIMMON 

Frank Craighead 
P.O. Box 156 
Moose, Wyoming 

Dear Frank: 

ZETTERBERG S ZETTERBERG 

83012 

ATTORNEYS AT LAW 

319 H A R V ARD AVENUE 

CLAREMONT, CALIFORN IA 9 17 11 

September 5, 1979 

The Walker family sent me the enclosed short- short 
story on grizzlies at Glacier from the magazine, 
"People" for September 3rd. 

Last weekend, hiking in Yosemite, we stayed at Vogelsang 
Camp. Our friends the Bergs hiked in from Merced to 
Vogelsang. Eating with us was a young man from 
Washington, D.C., who was attacked by a grizzly bear 
at Yellowstone. I forget the date. But he said that 
you or your brother John came in to talk with him. 
The bear pulled him out of a tree, stared at him, and 
then ambled off. Mrs. Berg listened to him; she said 
that she had purchased your Sierra Club book and found 
it very exciting reading. 

Best personal regard to you and your wife, and to John, 

Cordially, 

SIZ/tt 
enc. 

~@)~ 
Steve Zetterberg 

T E LEPH ONE 

(714 ) 6 2 1- 29 71 



ST EP HEN I. ZE T TER BE RG 

C H A R L E S L. Z ET T E R 0 E R G 

THE R ESA C. S H AW 

F UNG L AN PERSIM M O N 

Z ETTERB ERG 8 ZEn -ER BERG 
A T T ORN EY S A T L A W 

3 1 HAR V AnD AV ENU E 

C LA RE MONT, CALI FORN IA 9 17 11 

November 21, 1978 

James A. Joseph Esq., Under Secretary 
United States Department of the Interior 
Office of the Secretary 
Washington , D. C. 20240 

Dear J im: 

TELEPHONE: 

( 7 14 ) 6 2 1 - 29 71 

On the Walker Bill, don't give up yet, and don't come to a 
conclusion yet. You need an outside view, not an inside 
view. I am probably one of the best persons in the country 
to give it to you. 

This is my third time around on federal tort claims actions 
against the Park Service. At the level where facts could be 
examined and determined - trial level - there was recovery 
based upon Park Service negligence. Understanding was never 
had by Park Serv ice personnel, only by opposing trial attorneys. 
Understanding of the continuing negligence and carelessness of 
the Park Service and its continuing danger to the visiting 
public, has never yet filtered up. If the Interior Department 
had accepted my offer of help and suggestions back in 1962-63, 
at least one death by gri z zly bear would have been avoided in 
Glacier Park. 

Here too is a similar situation, and here t oo, Interior is 
closing to protect itself against outsiders (you, me, and 
congressional action). Inadvertance and "active guard" t ype 
situations are not relevant. An NBC News Reporter called to 
tel l me that t h e Pa rk Services i s continuing the ide ntical 
negligent practices that it exhibited in the Walker case. 

So hold your final judgment. You and Secretary Andrus may be 
able to do something for the public that has not been possible 
in y e ars. If you have the courage to protect the Alaskan 
wi lderness, you can have the courage and intellige nce to break 
through the shell that has surrounded and protected the careless 
a nd callous p roce dure s o f the Park Service for years. 

I hope, at a time mutually conven ient, we will be able to confer 
further on the Wa lker Bill, a nd I believe you and Secretary 
Andrus will want to support my app roach, not only as to correc­
tionof the causative prac tices within the Park Service, but as 



James A. Joseph, Esq. 
November 21, 1978 
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to the Walker Bill. You will never get it from the inside ; 
there a re Rangers who know the story, but they are hounded. 
I can give at least one example. 

Sincerely, 

SIZ : am 



United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

Mr. St ephen I. Zetterberg 
Zetterberg & Zetterberg 
Attorneys at Law 
319 Harvard Avenue 
Claremont, California, 91711 

Dear Steve: 

NO •) 1978 

I have received your letter of October 1, 1978, relating to 
the Walker Bill, S. 1476 . As a result, I requested one of 
my personal staff to review the entire record in t he 
Walker trial and appeal. After this extended rev iew , I 
must regretfully conclude that the Department cannot 
support payment to the estate of Mr. Walker. 

Although I may personally sympathize with the Walker family, 
I would find it difficult to conclude that compensation in 
t hi s case would be justi f ied even under an extended 
liability policy for the National Parks. Specifically, an 
extended liabi lity policy theoretically would attempt to 
insure reimbursement to those persons who suffered injury 
through inadvertence or act of God type situation. 
Mr . Walker on the other hand appears to have intentionally 
p e rsisted in denying himself access to warnings, failing to 
check in at the Visitor Center, and camping in a prohibited 
area. As the Appeals Court found, Mr. Walker's conduct 
constituted contributory negligence which would bar recovery 
in any event. 

I realize you strongly disagree with this position. However, 
I have personally spent a great deal of time reviewing this 
matter, and I cannot in good conscience reach the conclusion 
you urge upon me. 

' 

Sincerely, 

James A. Joseph 
Under Secretary 

-



ZETTERBERG & ZETTERBERG 
STEPHEN I. ZETTER BE R G 

C H AR LES L . ZET T E RB ER G 

TH ERE S A C. S H AW 

F UNG L A N PER S I MMO N 

ATTORNE Y S AT L AW 

3 19 H ARVA RD AV E NU E 

CLAREMONT, CALIFORN IA 9171 I 

October 10, 1978 

Dr. Frank c. Craighead, Jr. 
P.O. Box 156 
Moose, Wyoming 83012 

Dear Frank: 

TE L EP H ONE 

(714) 62 1-2971 

A quick check this morning, but I could not find exactly 
the things you wanted. 

In looking for them, I found some things that might 
perhaps be helpful. ~ 

We still have all the transcripts, the depositions, and 
summaries of depositions. 

I do remember, with Martha Shell, some reference to 
hippie types (backpackers), but I can't remember who 
made the statement. 

Many of the statements in the Government's letter to 
the Judiciary Committee are downright false. 

I enclose copies of correspondence with James Joseph, 
Under Secretary of the Interior. 

SIZ:cj 

Encs. 

Very truly yours, 

('"' !J --I- v:~·~) ~ 
~,,u fA~"v~ f;} /£ 

Stephen I. Zetterberg 



ST.E PH (. N I ZE T TERSCP G 

C H A RI.CS l .!CTlCRDff,G 

T H E R E S A C. SHAW 

f" U N GLAN P C: RS I M M O N 

Ho n James Joseph 

Ll:TTLR LI L RC 8 Z L JT I R BI: RC: 
A TTO RN EY S AT L A W 

C LAREM () N T, C ALIFO RNIA 91 /11 

Sunday Oct. 1, 1978 - a t home 
(self-type d) 

Under Secretary of Interior 
Wa shington, D.L:. 

Dear Jim, 

TE LEPHONE 

(71'1 ) 62 1 ·2971 

Thanks for your letter of Sept . 25. It shows your per sonal 
interest and attention. It also shows wh e re you are mis informed, 
perhaps misled (as was scientific figure A. Starker Leopold), and 
indicates how Interior can support the Wa.iKer bill, S. 1476 to 
both the credit and benefit of Interior. 

I assume there is always a continuing review of Nationa l 
Park policies, and t he Nationa l Sc i e n c e Foundation spe cifically 
has ind ica ted that s uch continuing r eview should be done on 
grizzly policies. But such "redoing" is not necessa ry to give 
the Walker family relief. Consider these items: 

l. The Walker death was a "one-time" event c a us ed by NPS 
bungling, and probably d e liberate misha nd ling, of the closing 
of the dumps. The Leopold committee s et g overnment policies 
for t h e dump closing. The policies were there, and adopted: 
t hey we re not followed. Is it Inter i or pol i cy to back up the 
negl igence of NPS? That is what refusal t o back t h e bill does . 

2. There is no suggestion, in cou r t or congres s, that 
the Interior would become, as you say , "virtual insurer" by 
p a s s i ng t h e b il l. The App e als d e c ision , h oweve r f ull of dic ta, 
has given Interior a "certificate" tha t woul d prevent this . 
Every lawyer u s ing the c a se in t h e f u t ur e c an argue that the 
~ is against ·rnte rior being a n i nsurer. The bill aoes n 't change 
that. Lawye r s wi l l a l s o see tha t our c ase was not a gains t t he 
gove rnment as a n insurer, but f or neg l ige nce. 

3. At the Walker death, Yellows tone NPS gave no warning 
o f the one-timegrizzly dange r s o f t h e~ d ump closing 1 gave out no 
li t erature on entrance to anyone on g rizzly hab i ts; gave !22 -
information to hitchikers -backpackers r iding with employees 
(until after Walker died): completely di s rega rded its own p ol i cies 
of t ransp lanting or killing a da ngerous bea~ s o t he troublesome 
b~a r t h at kill e d Walker e asily re turned to the visitor area . 
NPS buries the d istinction betwe en g rizzlie s and bl ack bears; 
the Appeal s c ourt n e ve r g r a sped thi s, a nd i t ma y be that eve n t he 
appeal s gove r nment lawyer did not eve n unders tand . Do th trial 
lawyer s unders tood , as d id t he trial judge - t h e r eal source 
o f what y ou ca l l "nonprejudiced review " of t his case . 

4 . It app eared in t he tr i al evidence that wha t the NPS d i d 
was r i s k vi s i t or dea th d e libe r ately . Ande r s on kne w the g rizzl ies 
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would spread out into visitor areas whe n t he dump s were closed . 
He tried to close off the gar bage when he firs t beca me superintendent, 
a nd foun d the incid ence of bca r-hwnan confront a tions inc r eased 
s haqJly. So he ma de the decis i on to clos e t he d umps knowing 
there would be da ngers to t h e visiting p ublic. But he violated 
both Leop old Cormni ttee policy and g ood s e nse by not warning anyone 
of the dangerous operation unde r way. He made a calculated risk 
by not telling the public, including '.va l k er , a nd i nclud ing the 
conces s iona ir0 emp loyees , s o Yelit'owstonc ~.,.rould p u t on a g ood fro nt 
fo r visiting d i gni t a rie s d ue the day 1valker wa s killed. The 
p a rticular bear came back, like NPS and Anderson must have known 
it wouldr i t went to the area above Old Faithful, which but for the 
d ump closings grizzlies would no t frequent, and he met and killed 
Walker as he walked in the woods (not, as your colleague's letter 
to Judiciary said, at the camp). 

, .. . ,__, ',', <""-- 5. This brings up the discretionary exemption. The fact that 
( ...J l ~ ; Sup erintendent Anderson deliberately violated his own advisory committe , 
-~ polic ies in closing the duµips takes Interior out of the Feder al 
~ Tort Claims Act. It was a ba d decisio~~but it was a d~scretionary 

decision. This was our biggest trial problem -the basis on which 
we were r,eversed. It's like this: Anderson's handl ing of bear 
# 172, and of the dump closing, was so bad tha t it is as if he 

~ ~ decided to risk death for some visitor orvisitors~ The importa nce 
~ ~ of this, in the light of the last sentence of y our Sept. 25 
~ ~ letter , is that you, Interior, have a case which says that even 
~ -~ if you do it bad, if you decide to to it, you are protected. 

What I am saying, there is no way that granting the Walker 
family relief will set any kind of p recedent with which you will 

~ 

j be stuck. In the first place, the basic hazard, causing death and 
-- danger, was a one-time hazardous operation of closing the garbage 

dump~ open for 80 years. In the second place , you have an appellate 
decislon, dicta or no, thatithe government is not an insurer~ Thi rdly, . 

... you have an a ppella te deciJion t hat say s the g ri z zly opera t ion s 
an~ d iscre tiona ry with the I:Jl S . In s11ort, you a rc p rotec ted 

~~ p r e cic. e l y f ro,:i the risks you say ( s ome one told y ou? ) v.Joul d r a k e 
1J 

,. Interior an insurer . On the contrary, you are free to be compassionate , 
r,, to g ive relief to the Walker fami ly. 

'~ -
J Jim, this case h as been reviewed by one nonprejudiced person , 

chosen, trained , picked, duty-bound to give unprejudiced r eview 
~ to the facts here, and he found the g overnment l iable . Short of 

, , hearing witnes s es for a month of tria l, no other person but the 
:' trial judge, the two lawyers who opposed each other at the trial 
-~ level, and the nationally known expert, Frank Craighead - who say 

t h rough the trial- will have this kind of picture. Certainly not 
·~ the appellate court. which didn't even hear full argument, and 

which n e ver r e alized the distinction between black and grizzly 
·--' b ears ( s o it decided the case on the "discretionary e xemption. " ). 

I know there is a lot of political interplay within the NPS 
to protect the people who caused this death, and to boil mis­
information to the top(witness Interior's l e t ter to the Senate 
Judiciary, wherein your colleagua was coused to give Judiciary 
downright false information). But under the Texas City procedure, 
Congress a nd t he President can give relief , without revising 
or violating any Interior guid e lines, a nd without (as you say) 
becoming a "virtual insurer." n ow is t he time you can -~ 
littl e huxnanity into that big monol ith ~ .. ,here you sit. 5[£',-z,,-f -c; , 

t lea s e help. I'll come back, if you want. Steve ZettE/rberg 
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Althoucrh, we greatly regret that this trngeLly occunecl , \Ye do not 
feel that ~nactment of S. H76 is justified under the circumstances. 

The Office of Manacrement and Budget has advised that there is no 
objection to the presettation of this r eport from the stanclpoin t of the 
administration's program. 

Sincerely, 

COST 

ROBERT HERBST . 
.Assistant Secretary. 

The enactment of this legisla tion involves no direct additional ex­
penditure to the Go...-ernment. 

0 

95TH CONGRESS 
fZdSession } SENATE 

Calendar No. 638 
{ REPORT 

No. 95- 696 

ESTATE OF HARRY EUGENE W.ALKEH, DECEASED 

• s::;:> 
)fARCJT 9 (legislatiye <lay, FEBRUARY()), 19,8.-0r<lere<l to be printe<l 

Mr. EASTL.\XD, from the Committee on the Judiciary, 
submitted the following 

[To accompany S. 1-fiG] 

The Committee on the ,Judiciary, to which was 1·eforred the biJl 
(S. 1+7fi) for the r elief of the PStnrP of H anv E11o·l' ne "\Yalkcr de 

l . ~ ' ~easec, formerly of .-\nniston, Aln. , having considered the same, reports 
favorab ly thereon ,n th amendm ents nncl recom n1end s t hat the bill as 
amended do pass. 

AllH:XD)IF.XTS 

On page 1, lines 6 and 7, strike "$87,-117.GT' and inse rt in lieu 
thereof "$98.998.67". 

On page 2, line 2, strike "thereof", ancl insert jn h eu thereof "of 
$87,417.67". 

rr;nro~m OF TUE A)fEXD:OfEN'fS 

The puqJose of th e amenclmr nts is to jnclll(le the actnal cost of the 
liti ,0:ation inrnlvc<l in thi;:; cn:-P. in tlie a ,Yanl of re lief. The seconJ 
arnendnwnt, to srction 2 of tlw bill. re"t ricts the amount ,rh ich may be 
paid Ol' delivered to or rcccivc<l by 'any ao·ent or attorney to 10 percent 
Of $87,417.67, b 

l'l:7RPOSE 

The pmpose of the proposed legis1ation is to clir c(- the Srcretary of 
the Tn'ns11r_v to pay to thr !'Slate of Harry Eugenr 1\'a}kPr, clecertf'ed, 
the sum of $98,998.67 in full :;atisfact ion of all claims of said estate 
against the United States arising out of the death of IT arry Eugene 
1Valkrr as a re,;u lt of hi::; being attacked by a g rizzly bear in Yellow­
stone X ational Park 

ST.\TE~n:xT 

Harry Engene l'v'a)ker " ·as kill r d and partially eaten by a grizz ly 
hear in the fringe areas of Old Faithful Visitors' Crntcr the night of 
J 11ne 24.-25, 1072. 
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The park ranger on duty when decedent ~nte red the_ park at the 
north entrance perm1tted ckcl'dent to enter ,nth out pay mg the usun l 
admission charge. Prior to decedenfs death , the Park Sen·ice ]!ad 
apprO\·ed the closing of backcountry garbage (~11mps abont 4 nules 
from the Old Faithful Yi ~itors' Center :nea whi ch had been used by 
grizzly bears for years as_ a so urce of food. S'.1,ch n_brnpt closure was an 
extremely hazardous ac_t1on. and the Pad\ :::;en1ce h_nd been warned 
by a nationally recogn ized expert (J_)r. 1' rank Craighead) thi_tt m~ 
abrupt clo~ure would cause a change 111 the mO'_"l'mcnts and habits of 
the grizzh I nns and thnt they ,Yould tend to go rnto the campgrounds 
in srarch of food. The Service attempted the abrnpt prog ram for c]os­
i1w th e dumps rather than the phasing-011t procedure recommended b . 
by Dr. Cra 1gheacl. 

The bear who kjllecl decedent ,ms an old female that had l.x>e1~ ca) 
tured and transported npproximatel~· 18 miles fr?m the 01?- F~ith 11 
area in October of 1970. A ccording to Dr. Cra1ghe11cl tlus dist, 1ce 
,...-as in sufficient to pre,·ent the bear from r~t11111ing . . . 

A ciYil action was brought on behalf of the su 1T1,·rng_pa_re_nt~ nd 
::istcr and result::- in a judgment on behalf of the plamtifts fo · a 
total of S 7 .➔: 17.67. _., 

The judgment of the tr_ial comt was !·eYe1 sed by the Co;u-t of, J-\lp­
peals for th •~ Xinth Circmt, ~nd tl_lC action was <l_1s1111 s:-ed. _fhe Couit 
of Appeal:- held that the cl1 :-cret10n~ry exemption contame~ m ~8 
U.S.C. section 2680(a ) (the Tort Claims Act) ~arred a !·eco,ery. In 
dicta. the court further stated that it disagreecl_ ,nth th~ tnal court and 
notrcl that the d('cl'clcnt had been contributonly negligent. The com­
parati rn ne_!!ligence Jaw enacted by \\'yoming in 1DT3 \\·as not r etro-
active and therefore ,vould not apply . ~ . " 

The committee notes that both the Park :::;en-ice pamphlet, _In 
Grizzly Country/ and Dr. ~ra igl~ead held tl!at the best and safest 
campsite in grizzly country is n?t 111 an ~st~bh shed campgr?tmd, and 
not on a tra il, but is at an off-trail place surnlar to the campsite chosen 
by the dec<c'clcnt and hi s campin~ companion. The_ sourt of ~'\~l)e~ls, 
h°',e-er referred to the campsite of the bo}'.s as unauthorized. 

The c~mmiUce realizes that the legal remedies haw been exhausted 
in this case. as evidenced by the decision of th_e court. The~e are, how­
ever, other ·consid erations i1wolv~d. The particularly tragic and hor­
rible circumstances must be considered. Further, the controver sy sur­
roundinn- the closino- of the dnmps, as well as the prior removal of the 
bear, ar; ,·ery rrleY~nt. ,Hindsight ha~ prO\'.en that Dr. C~·aigl~ead and 
his fellow experts " er~• cone~t rn t~1e1_r c~tima_te of _the situat_ion, and 
the Park S ervice, ,vlul e actmg w1th111 its chscrct10n, ?·as m err?r. 
Therefore, the com:nittre fe el;:; that, n~orall_v and e<J_Ultably, rcl!cf 
should be. urantcJ. The amount rnrnh·ed 1s that. deternuned by the dis­
trict court The court ,vas influenced in its findings by the fact that 
(leccdent operated the fam il y dairy farm in Alabama. and that he ,vas 
expected to operate the farni in his fathcr·s _illness and retirement. 'I'l:e 
court determined the amoun t for each their ent1tlrcl to recovery, h is 
father, mothC'r, and younger sister , in the tob1l amount in:·oh·ed. 

In addition to the amount noted ahO\·e, the actual cost m cm-rrcl by 
the \Yalker family in the lawsuits was $11.:>S0, inrluding court C<?St. 
It is the opinion of tl1e comrnittec that this amount sh011kl be m­
cluded in the relief. The total amount invoh·ed, thcrcfoi·e, is $98,908.67. 

In view of a11 the ci rcumstances of the case, the conunitt ec feels that 
relief is warranted in spite of the objections of the Department of the 
Interior. The committee recommends that the bill do pa :::s. 

U.S. DEP.c\RTllITXT OF TUE Ix-n:m oR . 

Hon. J ,Drns 0. EASTLAXD, 

OFFICE OJ,' TUE SECHETARY, 
Washington, D.C., Octobu 15, 1977. 

Chair·man, Committee on the Judiciary, 
U.S. Senate, lVashingto·n, D.O. 

-DEAR ~fo. CnAIRMAX: Your committee has requested the Yie,vs of 
this Department on :,. HT6, a uill for the relief of the e~(ate of Harry 
Euo-ene \Volker , deceased, formerly of Anniston, .:\..la . 

We recommend that the bill not be entictecl. 
S . 1476 -authorizes and directs the Secretary of the Treasury to pay 

to the estate of Harry Eugene \Yalker, deceased, the sum of $8T.-H T.6T 
in full satisfaction of all claims against the United States arising out 
of the death of Harry Eugene \Yalker as a result, of his being attacked 
by a grizzly bear in Yellowstone National Park. · 

On D ece111ber 3, 1976, the U.S. Court of Appeals, Xinth Circuit, 
denied relief to the estate of ~fr. 1Valker on the grounds that the cle­
ccased's own conduct within Y ell owstone X ational Park amounted to 
contributory negligence (546 F. 2d 1335 (1976) ) . 

A petition for a writ of certiorari to the Supreme Court ,ms deni ell 
on June 20, 1977. 

Harry E . \Valker and his companion, Phil Bradberry, hitchhikccl 
into Yellowstone ~ational Park on June 22, 1972, in a car driven by 
a concessioner's employee. Signs at the entrance to the park warned of 
the presence nnd clanger of wild animals and advised that camping is 
prohibited except in designated areas. The concessioncr·s employee, 
who gave them the ride into the park, \l"arned them that camping in 
unauthorized areas was dangerous and advised them to go to the ranger 
station to find a place t o camp where they would have obtained advice 
a Lout precautions to take when camping in areas inhaLited by grizz ly 
bears. 

D espite this, the two young men followed the boardwalks into the 
U pper Cieyser Basin where Old Faithful Geyser is located and left the 
board walk ignoring th e plentiful ,...-arnin/! signs to stay on the uoarcl­
,rnlk because of the enr present clanger of boiling water in the pools. 
ThPy crossed between t wo of the hottest thermal pool s int h r basin and 
entered the forest, hiked up the hillside about a mile and one-half and 
c-amped in an unauthorized area. They kept a very dirty camp leaving 
quantities of cooked food lying around. A s a result , a grizzly bear " -as 
attra ctNl to their camp and, SC'Veral ni ghts later when the two men re­
t11rned late in the enning and su rprised the bear in the camp, Harry 
\Vall~er was ~ttnckrd anrl killed by the bear. . 

It 1s our v1ew that the estate's assert ions of Government neghgenc 
based principally upon the adoption of a uear mana_gcment plan 
the park in 1070 and in the handling of an incident 18 months bcf ·e 
ll~e attack occurred in~·ol ving the bear they contend was the one t at 

illed decedent, are neither legally nor factua lly supportable as fo nd 
l>y the Court of Appeals. 
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• ZETTERBERG: Q. That means by incident, I mean 

ct or observations? Let's just say contacts in one way or 

r between humans and grizzly bears in your Sub-District. 

• Between humans and grizzly bears? 

• SPIVAK: Again I'm not clear. Are you including 

tings which might be a contact, or are you referring to an 

physical contact. I think the question is 

l not clear. 

MR. ZETTERBERG: Q. I am not including binocular type 

I mean presence of grizzly bears that were 

area of the devel.oped or in the area of Upper 

A. The question was did I notice an increase? 

Q. Yes. 

A. In what year, sir? 

Q. That would be in 19 -- anytime after the closing of 

the Rabbit Creek Dump. 

A. In 1970 in the Old Faithful developed area ther was ·---¥--

an observable increase in the number of bears seen in the Old 

F ithful area. 

Q. You are talking about gr izzly bears now? 

talking about black bears . 

I am not 

A. No, I am referring here in that statement to grizzly 

bears, yes, sir. 

Q. Now do you know when all of the open garbage dumps 

in the park were closed by? 

A. What year? 
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occurred after the W lker boy's dea th. 

A. No, sir. 

Q. And 

Well, you know, if you have other information I would 

be happy to listen to it, but so far 

Q. You were aware that there were large numbers of 

back-packers and campers in the Old Faithful area in June, 

1972, before the Walker boy's death, were you not? 

A. Yes. 

Q. And you were aware, were you not, that they slept 

out in the Old Faithful area alongside the road and trees 

and so on? 

MR. SPIVAK: Objection, leading. 

THE WITNESS: I'm not sure exactly what you are looking 

for. The question was, was I aware that there were back­

packers that were sleeping in the Old Faithful area during 

June of 1972? 

Q. Yes. 

A. Well, my answer to that is yes, there were back-packeri 

that were sleeping illegally in closed areas, in the Old 

Faithful area in June of 1972. ,~ 

Q. You were aware of that before June 25, 1972, were you ~J 
not? 

A. Yes, sir. 

Q. In fact, wasn't there a change in the regulations 

regarding hitchhiking about this time? Park regulations 

regarding hitchhiking. 

A. re you referring to the Code of Fede1~!Regulations, 

j 
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the statute in r e ference to hitchhikers? 

Q. Park regulations in reference t o hitchhiking. 

A. You don't mean Park policy, but Code of Federa l 

Regulations? 

Q. No, Park policy. 

A. There is a difference, obviously. 

70 

Q. I mean at this time was there not a change being 

processed in the administration of Yel lowstone Park to make it 

easier for hitchhikers to be able to hi tchhike without 

objection by the Park authorities? 

A. I am not sure what you mean by a change exactly, but I 

could, you know, identify the condition that was prevelant 

at that time . 

Q. Were there any regulations against hitchhiking in t he 

park as of June 25, 1972? 

A. To my knowledge the only thing against hitchhiking 

statutorally was a section of the Code of Federal Regulations 

on hitchhiking itse lf. That generally wasn 't vigorously 

informed . 

Q. Who was in charge of law enforcement of hitchhiking 

at the Park in 1972? . 
A. In char ge of law enforcement? 

Q. Yes. was that Jerry Phillips at that time? 

A. In 1972 Jerry Phillips was the law enforcement 

officer for the Park Service at Mammoth. 

Q. In general, all throughout the Park there were l ots 

of hitchhikers a nd back-packers, were there not? 

A. You use hitchhiking and back-packing interchangeably? 



8 

9 

10 
t 

' 11 ; 
·~ 

¥ 

I 12 
l 

' 1 13 
·J 

' a 
t 
i 14 

t 
15 .• 

4 
~ 16 
" '½ 
j 17 rt 
', 

18 

f 19 
i 

i 
f 20 
·~ ,· 
t 21 ' 

22 

23 

24 

25 

26 

,~ 

28 

71 

That's what . you meant? 

Q. Yes, that is the back-packers who were without vehicle a • 

A. Back-packers without vehicles were common in Ye llow­

stone throughout the summer season, yes. 

Q. And you were aware that when the sun went down they 

didn't all go to Grants Village in one direction or to 

Madison the other direction to spend the night, were you not? 

A. They did not all 

Q. They did not all leave Old Faithful and go 13 or 14 

miles in a northwesterly direction or 17 or 18 miles in an 

easterly direction to spend the night? 

MR. SPIVAK: Objection, leading. 

THE WITNESS: The question is? 

MR. ZETTERBERG: Q. You were aware that they were staying 
an.y 

in your Distr ict without having 7 accomoda tions other than the 

blue sky overhead? 

MR. SPIVAK: Objection . Also it's a r gumentative. 

MR. ZETTERBERG: Q. Were you not alert t o t he possibility 

that on occasions that did occur? 

A. Yes. 

Q. Well as a matter of fact hadn't you heard a l l the 

time and you knew? 

A. Yes , every day. 

MR. SPIVAK: Object t o the form of the question. 

THE WITNESS: During the summer, you mean? 
A. 

MR. ZETTERBERG: Q. Yes. 7i5uring t he summer months 

that was common that hitchhikers were walking t hrough the 

area or back-packers traveled through the area. We contacted 
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person to be in the back country or to be in the area near the 
Old Faithful campgrounds, if you are like sleeping out or 
camping ·out? 

A. Well, near the Old Faithful campgrounds? There aren't 
any, so 

Q. I mean, I'm asking you if it's more dangerous in your 
opinion to be camped within say half mile of the Old Faithful 
campground or back at one of the campsites? 

A. You mean within half a mile of the Old Faithful area? 
You said Old Faithful campground. 

Q. Old Faithful area. 

A. As opposed to your camping out in the back country 
further distance away? 

Q. Yes. 

A. I would a s a matter of opinion feel that it would 
less desirable to sleep within the immediate proximity of 
Old Faithful than it would be some distance away from it. 

Q. Why is that? 

A. Mostly because of not having established sites or 
control factors immediately around the Old Faithful area. 
Otherwise, what I am tryi ng to say is there were oo designated 
campsites within a half mile of Old Faithful. 

Q. Yes. 

A. From the deve l oped area I am talking about the 
District, but within a half mile peripherery, radius, buffer 
zone, fringe area of Old Faithful, there were no campsites 
established . And people that would be s taying in that 
particular zone wouldn ' t necessarily be under any control of 
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1 the cattle. He called Harry " e ne rge tic," and Harry seemed to know 

2 what he was doing. Phill ip actually helped Harry o n the Walke r 

3 farm a doz en or more time s . He remembe rs the time when Mr. I·lalker 

4 ~as ill a nd having b a ck problems and wasn 't a b le to do the work 

5 so "we all pitched in·1and helped Harry because it was left up to 

6 Harry to do it to get it done. And Harry had other thing s to do, 

7 work sometimes on construction, sometimes he drove mail truck, and, 

8 so , we p itched in and helped Harry a lot, actually" ( 94-96). 

9 Phil lip h ad s e en Harry drink but had neve r seen him drunk. "He 

10 seldom drank, to tell you the truth'' (96). Then Phillip desc ribed 

11 his own j obs and work, including doing gardening on the Dorman 

12 f ( arm 97, 98 ). 

13 4. On re-cross examination, Mr. Spivak asked Bradberry 

14 about bear p ilings (100). On re-direct, Mr. Zet t erberg h ad Mr. 

15 

16 

17 

Br adberry read certain portions of the Michael Scott Connelly 

deposition which was taken November 1, 197 3, concerning the comment 

about "rogue" bear. Commenting on the Connelly deposition, Mr . 

18 Bradberry stated (104), "I don 't c a re wha t this [Conerly) deposi -

19 

20 

21 

22 

23 

tion says , I know what wa s said to me on the record .... I don't 

care what that says, I know what was s aid to me ... I was told 

it wa s a 'rogue' bear , and I asked why and they said it h ad been 

tagged. And I sa id , 'What do you mean b y that?' They s aid , well, 

'it wasn't supposed t o be in the are a.' And it was with the 

24 officer in the back seat an d two in the front that were discussing 

25 enti re ly d ifferent things along t h e way. They were talking of 

26 

27 

28 

29 

30 

31 

32 

football, as a matter of f a c t." (104-105). Bradberry describes 

his camp as "very orderly" (109 ) . The re was "no trash, no food 

of any sort scattered a r o und, you know, like thrown-away, o r any-

thing . Everything was neat and in place. An d just the only wa y 

I could explain it would b e a neat camp site . 

camper to know what I'm talking about" (110). 

You have to be a 

He further d e scrib 

t he campsite a nd how it was b efore the attack (110-112). 

-8-
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1 

2 

3 

4 

SUM.MARY OF DEPOSITION OF VI KKI SCHLICHT, . NOvl 

VIKKI SEARE~ 

5 (Vikki ' s deposit ion was taken as a witness on behalf of 
I 

6 defendants , on Apr il 20 , 1973 , at Ye llowstone National Park .) 

7 

8 Vikki was a maid at Old Fa ithful, picked up hitchhike r s 

9 Ha rry Walker and Phill ip Bradberry ("Crow") J une 22, 2:00 p.m., 

10 a t the K.O.A . Campground in Livingston. They entered the park at 

11 the Gardiner Ranger Station in Montana. They paid no f ee . She 

12 had an employee decal. "I just pointed out my sticker as I was 

13 going through and h e [the ranger] ju s t waved me throug h and didn' t 

14 s top at all." ( 4 , 5) 

15 Pages 10 through 15 are Vi kki, at Mr . Spivak' s request, 

16 reading he r sta t ement given to range rs the morning Harry was 

17 ki lled. Page 12 t el l s o f her trip to t he campsite. Page 13 

18 relates her conversation with Harry about his £arm in Alabama , 

19 and his horse named Commanc he, a nd that he wanted to see the U.S. 

20 a nd Canada and that he wanted to take Vikki home to see his farm 

21 in Alabama . Also, he was going to wire for mon e y and have her 

22 pick t he money up (1 3). 

23 On the way into t he park from Li vingston they s aw a 

24 "bear jam" with a bear with his head in the wi ndow o f a car. She 

25 told the boys that bear s were not t ame . She knew a bea r had killed 

26 two girls in Glacier (14) but she didn 't d iscuss this with them 

27 (16) . 

28 Harry had come to the g irls' dorm, and there were bulletin 

29 boards in the girls' dorm, but she did not remember any with bear 

30 warn i ngs. They didn't have anything to do with camping or bears 

31 (17, 18). They asked her abou t a permit, but the y thought if they 

32 would get a pe rmit, they would have to b e camped where there we re a 

- 2-
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whol~ bunch of peopl e , campers, little kids, and dogs and such 
running around, and they wanted to be by themselves (19, 20). 
At the deposition, she reiterated, "There was talk of Canada and 
Ca liforni a a nd bac_k down to Alabama" ( 2 0) . She described going 
up to the camps ite (21). The r e was teasing about animals at the 
campsite (15). When she went to work with the company, a man 
told her about the rules of the park, abou t what you couldn't do 
about the a n imals and the geyser s and the hot pots, and you 
couldn't go hot-potting (18). 

At pages 24 and 25 she described the camp, with food off 
to one side covered with a tarp, and "all I remember seeing is 
canned stuff" and an empty 7-Up bottle, no open cans, two loaves 
of bread. "I don't remember seeing any garbage except this 7-Up 

14 bottl e " (25). 

15 When she had orientation talks from the ranger, she was 
16 not given any folders or any information that she could remember, 
17 but she had seen the red folder printed "Danger," which is number 
18 17 to the Williamson deposition (28) . She wasn't given this folder 
19 when she carrein the park. She picked it up in a room that she was 
20 c leaning (28, 29). She talks about signs at the entrance to the 
21 park ( 2 9 , 3 0 , a nd 6 , 7) . She doesn't remember the "don' t feed 
22 the animals" coming into the park, hut there were such signs 
23 through the park ( 30). 

24 A bear jam is what park employees call cars lined up on 
25 both sides of the highway stopped and looking at a bear. It was 
26 like the one in Voyager Magazine, which was on the l ounge in the 
27 Superintendent's Office at the time of taking of the deposition, 
28 excep t that the one in the magaz ine had cars on one side only 
29 and the one when she brought Harry Walker into the park had cars 
30 on both sides. There was a bear and two cubs, and people were 
31 playing tag with the bear, and it had its head all the way through 
32 the window up to its s houlders. Vikki didn't stop, she just worke 

-3-



l her way through down t h e mi ddl e between the c a rs (3 1-33 ) . She 

2 remembe r s talk i ng with Ha r r y , and Phil , about touris t c o nditions 

3 with the animals. Harry and :?hil were "most aMazed with the wa y 

4 the tourists reacted and the way they got out and mingled with 

5 the bears. We discussed it considerably . " The boys agreed with 

6 Vikki that the tourist s were s tupid. ,iThe most person I ever 

7 talked to was Harry so when we talked about the b ears he was, h e 

8 too thought it was ridiculous fo r these people to b e f e eding the 

9 bears." Harry talked about camping in Alabama and they could jus t 

10 go out anywhere in the wood s i n the forest. There were no range r s 

11 at the bear jam and she h a d seen other bear jams when she was in 

12 the park (34-36). Harry and Phil were talking about cutt ing out 

13 all of the road3 and just making a hiking path through the park 

14 so that it would be more o f a na t ure site ( 36 -37). She felt that 

15 seeing the bear j am turned the boy s off on tourists (37). 

16 ~ag es 38 to 4 0, she again desc r i be s her c onversations 

17 with Harry about Al abama ; about Harry 's horse Commanch e which he 

18 was "very proud of that horse, " that he was stayin g with some 

19 guys t ha t were not hi s fami l y and he wan ted t o show her the f arm 

20 '1,1here the horse was. There was talk about schooling , and how he 

21 was divorced from his wife and how Harry told her that Alabama 

22 was "hot and dry, but that he thought I wou ld l ike it ." 

23 Pages 41-42, there was a recollection of joking a bout 

24 bears; the boys didn't have any park folder on hears. Harry did 

25 not want to have a nythin g t o do with people o r park rangers--he 

26 didn't like a l ot of people . He would rather be by himsel f. He 

27 loved nature and thing s to do with animals a nd he didn 't like the 

28 " hustle and bust le of the city and the smog anrl a ll that s or t of 

29 stuff which was mainly what we talked about." 

30 The examination ended on l1r. Sp ivak's question and answer 

31 as follows (page 46): 

32 

-4-
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fire pit. Between the tent and the fire pit. 

Q. 

A. 

Where was the chewing gum? 

The chewing gum was located next to one 0 

the backpacks. 

Q. Wh i ch was somewhat adjacent to the red tarp? 

A. Right. 

~ Can yo u reconstruct in your mind how this 

food looked before the bear came through based on your 

ob~ervations at the t ime? 

A. Ver y o bviously , the food was all neatly 

placed outside t h e tent on the red tarp, and by the 

food I am talking about the original Exhibit I from 

Lines 1 , sack o f flour, down to the matches, they were 

all plac ed next to the tent on the red tarp • 

odor? 

Q. 

A. 

Q. 

On the ground? 

On the ground. 

Whic h of the items would have emitted an 

MR. MARTIN: Objection to the form of the 

question. If you could ask him which ones did rather 

than would have. 

Q. (By Mr. Spivak) I am trying to get a recon-

struction before the bear came through. It tore the s c 
f lt., , · ,_ 

of-~ for sure. 

A. Many of the items were cans. Whether th re 
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the food on it . 

~ You entered from the side of the campsite 

that wa s closest to where the tree was that had the 

pot, is that true? 

k No, I came in from the other side. 

Q. You said this was a dirty campsite. That 

wa s a reference to their being food in the area, not a 

reference to whether or not the campsite was sloppy --

k No, it w s with reference to the appearance 

of the campsite , t he pots and pans, the fi r e pit. 

~ All r i ght. Originally you said the campsite 

had been ransacked p r e tty well by the grizzly bear, 

however, so this is a reconstruction of the way you 

t h ink things may have l ooked in the pre- grizzly bear 

p e riod 

k The pots and pans --

Q. Just answer the question. Is that true? 

~ Could y o u rep e at the question? 

Q. I will r ephrase it . You stated and the 

photographs show that t h e campsite was ransacked by the 

grizzly bear, and your stateme nt that the campsite 

i t self was messy is partly based on a reconstruct ion 

by you of what you think the campsite must h ave looked 

like before, is that tru e ? 

k Yes. 
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Q. And also at some point in your deposition 

you said tha t the food clearly was arranged neatly 

the tarp. 

1\. 

Is that tru2? 

The ca nned food, I im a gine before the 

came there, was placed on the tarp. 

MR. MARTIN: That's all. 

BY MR. SPIVAK: 

Q. I think counsel tried to draw you~ attention 

to other parks or other geography. I would like to 

br ing your attention back to Yellows ton e Park righ t 

here. I notic e in Defendant's Exhibi t A to the Schroede 

deposition the statement is made, 11 Use dry , prepackaged 

food s and avoid g r easy, odorous foods such as bacon and 

ham. 11 What's the purpose behind that? 

A. Well, it's the whol e idea of odors attract-

ing animals . 

Q. 

1\. 

0. 

And particularl y grizzly bears? 

Particular bears, yes. 

Then you t estified some about clothing. 

I notice the statement, "It's be s t not to sleep in the 

clothes you wore whe n cooking." What's the reaso n for 

that statement? 

1\. The reason is that cooking odors sometimes 

become e nmeshed in your clothing so that you smell like 



MALCOLM WALLOP 
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Mr. Frank Craighead 
P.O. Box 156 
Moose, Wyoming 83012 

Dear Frank: 

WASHINGTON, D.C. 20510 

April 6, 1978 

Your interest in the private relief bill for Harry Walker's estate 
is welcome. Thank you for your thoughtfulness in enclosing the 
material from the Central District Court of California. 

For your information, I am enclosing a copy of a letter to 
Senator Sparkman in which I outline my objections to this bill. 
It is important to note that these objections do not center on 
the professional testimony given at the trial or the compassionate 
motives of the bill. Instead, they focus on the fact that the 
wrongful death claim was not substantiated by the Ninth Circuit 
Court or the Supreme Court. 

Enactment of S. 1476 would set some major precedents in our 
national park system, and I will not support such action through 
a bill where there has been no debate or expert testimony. To date, 
there has been no such exchange in the Senate. 

Again, let me emphasize that your comments and opinions are always 
welcome. If you have further questions after reading my letter 
to Senator Sparkman, please let me know. 

MW:rw 
Enclosure 

Sincerely , 

&d~ 
alcolm Wallop 

United States Senator 
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Mr. Stephen I. Zetterberg 
319 Ha:M'ard Avenue 
Claremont, California 91711 

Dear Steve: 

Frank Craighead 



MA L C OLM WALLO P 
WY O MIN G 

ena e 
WAS HINGTO N, D.C. 205 10 

The Honorable John Sparkma n 
Suite 3 203 
Dirksen Senate Offic e Building 
Washington, D.C. 20510 

Dear John: 

March 27, 1978 

The unt imely d ea th of Harry E. Wa lke r in a 1972 grizzly bear 
incident in Yellowstone National Park is both tragic and unfor­
tunate. As a r esult, the compas s iona te motives associat e d with 
private relief bill, S. 1476, are above ques tion. But in addi ­
tion to compensating the Walker estate , this bill has far-reaching 
ramifications for the entire national park system and consequently 
mer its the close scrutiny of Congress. 

The rela tive s a nd fri ends of Harry Walker have suffer e d through 
long and painful proceedings over a period of s everal years. Never ­
theles s, Congres s also has a responsibility to the officials who are 
charged with manag ing our national areas . Expeditious passage of 
S. 1476, without understanding the broad implications of the bill, 
will not serve the interest of justice. 

As you know, S. 1476 would awar d $98,998.67 to the Walker estate for 
the " sa tisfaction of all claims of such estate against the Unite d States 
arising out of (Harry Walker 's) d eath ... " Those claims stem from 
charges that Yellowstone National Park officials were negligent in 
impl ementing a bear management progra m in 1970 which, in part, rapidly 
closed garbage dumps fr e quented by b ears. Testimony by experts 
conflicted on how quickly the dumps should be closed. One group 
alleged that a sudden closure would disrupt b ear movements and 
perhaps increase their interaction with humans. Others felt that 
the longer the bears had garbage to feed upon the more they would 
rely on it, and new generations of cubs would become accustomed 
to that source of food. In spite of disagreements on timing, all 
of the experts advising the Park Service on this program agreed that 
the dumps should be closed. 

In a wrongful death action, the Central District Court of California 
found that the Park Service was solely responsible for Mr. Walker's 



The Honorab le John Sparkman 
Page 2 
March 27, 197 8 

death a n d awar d e d t he plaintiffs $8 7, 41 7.67. The Ninth Cir cuit 
Court of App eals reversed that d ec ision and remanded it to the 

trial cour t for dismissa l. The Supreme Court l e t the appeals 
court decision s t a nd by d e nying a petition of certiorari . 

It is importan t to note that the appea ls cour t did not overturn 
the district court decision on a l egai technica lity . It commented, 

instead, tha t "a mistake h a d been committe d by the trial judge in 

certain .findings and in e ntering judgement for the plaintiff ." 
Congressional act ion would contradict and ignore the circuit cour t's 
r easone d opinion that the findings of f a ct of the l ower cour t wer e 
"clearly erroneous. " 

Al s o, the enactme nt of this bill would se t new guidelines fo r the 
interpretation of the Federal Court Claims Act a s applied to our 

national p a rks system. The app eals cour t ref e r red to congressional 

intent in the ir written opinion, Martin, Administrator of the Estate 
of Harry Walker vs . United States of America . They stated , "It was 
not the inte ntion of the Congress as we read the Federal Tort Claims 
Act and the enactment relating to Yellowstone Park, to make the de-

f endant, the United States of America, an ins urer of the safety of all 
Yellowstone Na tional Park visitors. Approval of the trial judge's 
finding s and order would , in effec t, do that." The panel further 

noted, "To require the Park Se rvice to search out fr om among the 

25,000 daily visitors on the days the decedent and Bra dberry (an 
uninjured companion) were in the park those two and any others who had 
entered the park without paying and without receiving the warning 

bulletins and to hold that failure to warn . such - individuals is actua l . 
negligence is for the Congre ss and not for the courts. To date, as we 

r ead the Federal Tort Claims Act and the acts relating to Yellows tone 
in par ticular, and other national parks generally , the Congress has no t 

intended such broad coverage." If the Congres s sees fit to grapple 
with these policy questions, it should do so with careful consideration 

and not inadvertently by the passage of a seemingly innocuous private 

relief bill. 

The appeals court found that the National Park Service officials had 
used discretion in implementing the b ear management program and 
were therefore protected by the "discretionary exemption" -section 

(28 U.S.C. 2680 (a)) of the Federai Tort Claims Act. There is 
disagreement among the _ circuit courts on how this statute should be 

interpreted. Before acting on this private relief bill, Co_ngres s 



The Honorable Jolm Sparkman 
Pa ge 3 
March 27, 1978 

should carefully evaluate the pot ential impac t on t he " discretionary 
exemption" sec tion of the Fe d eral Tort Claims Ac t. 

In essence , this private r e lief bill und e rscores a multitude of con­
flicting prioritie s i n our nationa l parks today. Each year , more 
people are di scovering the wonders of thes e areas. But as enter­
prising visitors search for solitude and a dventure , they place a n 
inevita ble stress on the natura l environment . It is h e re that the 
need for sound r esource managemen t and visitor protection programs 
become s a pparent. How can l arge influxes of p eople be safely accom­
modat e d while still preserving and prot ect ing the integrity of these 
area s f or future generatio ns? Oft e n, as wa s the case in the bear 
manag emen t program in Yellows tone, a d ec i s ion b ecomes a ma tter 
of judgement b ecause the re is very little da ta on the subjec t. 

Congress c l early h a s a n oversight responsibili ty over park ma nage­
ment programs. However, that func tion should be conduct e d in a 
forum which has the b enefit of testimony from people familiar with 
the probl ems . The unanswered questions r aised in S. 1476 are com­
pelling enough to warrant dis c uss ion on the floor of the Sena te, 
or, more preferably, in the Judiciary Committee. Therefore, I 
respectfully reque st your support in recommitting S. 1476 to the 
Judiciary Committee. 

If you have additional que stions, please contact me ' persopally 
or Rob Wallace of my staff. The number is 224-6441. 

Sincerelyi, .. 

Malcolm Wallop 
United States Senator 

MW:rw 
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FUNGLAN PERSIMMON 

ATTORNEYS AT LAW 

319 HAR V ARD A V ENUE 

CLAREMONT , CALIFORN IA 9171 1 

October 25, 1978 

Dr. Frank C. Craighead, Jr. 
P.O. Box 156 
Moose, Wyoming 83012 

Dear Frank: 

I enclose my letter, addressed to you and the Sierra Club, 
regarding your new book. I had one of the other lawyers 
in the office review the material, so as to be sure that 
we had an opinion which was unbiased. 

I don't know if the Sierra Club has its own attorneys, 
but I hope the letter is helpful to them. If you can con­
vince them to send two books to us, both Terri and I would 
appreciate having a copy in its final form. 

TELEPH O NE 

(7 14) 621 -29 71 

I was interested in your idea about insurance. It is well 
known that requiring companies to purchase workmen's com­
pensation insurance has had the effect of increasing work 
safety in two ways: first, the insurance companies ride 
herd on the carelessness of the companies, and second, the 
companies try to get low rates, which are available only 
when they have safety devices installed. The gap in apply­
ing it to the National Park Service is that if the premium 
is paid by the tourists rather than by the Park Service, 
the Park Service will have no incentive to be safe. The 
problem is to make the insurers ride herd on the Park 
Service. 

Of course, lawsuits do the same thing. Lawsuits necessarily 
are based upon negligence of the government, and if lawsuits 
are allowed on this basis, they will tend to make the 
government be more careful. Where it breaks down is in the 
"discretionary exemption," which gives the government a 
cop out. In a way, lawsuits have the same effect as insur­
ance; but if you could get the government responsible for 
the insurance premiums, then the insurance companies would 
likely force the government to be more careful. 

Insurance would have the effect of calling the visitors' 
attention to the risks, and perhaps making them more careful. 
Certainly insurance should be explored. 



Dr. Frank c. Craighead, J r . 
October 25, 1978 
Page 2 

Frank, maybe if y ou could even get me a third volume of your 
book, I could send it with a cover letter to Jim Joseph, 
Undersecretary of the Interior, and could use it to point 
up some of the problems that need correcting. 

Best regards, 

SIZ:cj 
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October 24, 1978 

Diana Landau, Associa t e Editor 
Sierra Club Books 
530 Bush Str ee t 
San Francisco, Cali fornia 94108 

Dr . Frank C . Craighead, Jr. 
P.O. Box 156 
Moose , Wyoming 83012 

Dear Diana La ndau and Frank Craighead: 

We have the manuscrip t o f Dr. Craighead's TRACK OF THE 
GRIZZLY, s ent by your letter dated Octo ber 10, 1978 , plus 
a ma nuscript of an appendix sent by Frank Craighead u nder 
date of Octo ber 15, 1978. Although we have had some 
difficulty reading a few portions of the manu scr ipt , we 
f ee l t hat we c an g ive an opinion conc erning the book . 

T ELEPt-◄ C)NE:: 

(71 4 ) 621 ·29 71 

Th e fo llowing comments a re made considering the California 
law applicabl e, and consi d ering recent con stitutional c a ses 
r elati rg t o t h e application of the F i r st Amendment to 
pub l ish ed mat rial s . 

The Califo r nia Civi l Code, section 45 , defines li bel within 
the tradi t ional common- l aw def inition, as: 

"A false and unprivil e ged publication by 
writing. . which exposes any person to 
hatred, contempt, ridicule or o bliquy, o r 
whi c h c a uses him to b e s hunn e d or avoided , 
or which has a tend ency t o inj u re him in 
hi s occupation . " 

The defi nition itself i ncludes the two p rincip al de fenses: 
t ruth and pr i v ilege. Truth is a c omplete defense. The 
t r uth of statemen ts is something initially for Dr . Craighead 
to dete .rmine. My own familiarity wi t h griz z l y bears , a nd 
wi th the l ite rature o n grizz ly bears, and with the raterial 
dealt with in the book , gives me the impress ion t h at 
Dr. Craighead has fac ts and documenta t ion to back the tex t 
he has written . 

To be act i onable, a statement must be "unprivileged .·· A 
short c omme nt on pr i vilege , as app li cHble here, would b e in 
order . 



Diana Landau, Associate Editor, Sierra Club Books 
Dr. Frank C. Craighead, Jr. 
October 24 , 1978 
Page 2 

The privilege we are dealing with in this kind of book is 
a "qualified p rivilege." ~Che law has allowed statements, 
which might otherwise be libelous, where they are ma de to 
protect s ome "recognized interest," and are made in good 
faith and without malice. 

The common law pri vi.lege of "fair comment II me a ns an expres­
sion of opinion on matters of publ i c intere st, such as 
mat t e rs concerning the conduct of pub l ic offi c ials. California 
cases h a v e recogni zed this privilege as extending even to false 
statements o f fact, so l ong as ma l ice i s not proved . 

S l ightly different from the common law privi l ege o f "fair 
c omment, " is t h e constitutional right established by the 
l andmark case of New York Times vs . Sullivan (1964), 376 U.S . 
254 . By this case, fair comment was brought wi t hin the pro­
tection of the First Amendment , and made an element subject 
to the protection of constitutional due process. The 
New Yo rk Times rule protec ts f a lse statements of fact as well 
as o p i nions, so long a s they are not made with k nowledge of 
fa l sity or in reckless disregard of the truth . The rule has 
been a pplied to defamatory pub licatio ns directed at (1 ) 
public offi c ials (New York Times vs . Sull ivan , supra ; 
St. Amant vs. '1:hompson (1968), 390 U.S. 727], and includes 
officials who are in· fhe lower ranks of governmen t employees 
[ Rosenbla tt vs . Baer (1 966 ), 38 3 U.S . 75]; ( 2) private 
individuals involved in an event of public or general interest 
[Ros enblum vs. Metromed i a (1971), 403 U . S. 29]. 

The subject matter of grizzly bears involves a matter of 
importanc e on issues of public and general in t erest. Pre­
sumab ly the reason for the First Amendment, as well as for 
the common law "qualified privilege,"is to encourage public 
examination and discussion , and public information, on matters 
o f public interest. The ind i viduals i nvolved in the grizzly 
bear controver sy are subj e ct to the right of the publ i c to 
know , which me a ns the right of fair comment . While fair 
conunent need not always be accurate, and may be based on 
mis t akes of fact , I wou ld feel that Dr. Cra i ghead is such an 
expert, and has such documentation, that his view is p-rticu­
larly valuable , and should be within the pro tection, both of 
the defense of truth and the defense of "fa i r comment." 

SIZ:cj 

VQ;;:;ly :;~~ 
S~;~?. Zeta:~rg -· 1 
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