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DONALD E. WHITE

WHITE & SEEL

Attorneys at Law

1800 West Koch, Suite 9
Bozeman, Montana 59715
Telephone: (406) 586-3128

ATTORNEYS FOR PLAINTIFF AND
COUNTER~-DEFENDANT

MONTANA EIGHTEENTH JUDICIAL DISTRICT COURT
GALLATIN COUNTY

-l e el e
No. DV 87-407
WALEN F. LILLY,
Plaintiff,

WVisE BRIEF IN SUPPORT OF
AMENDED PROPOSED FINDINGS
OF FACT AND CONCLUSIONS

OF LAW

FRED TERWILLIGER, CLARA
TERWILLIGER, JAMES BONNETT,
and DEBORAH BONNETT,

Defendants,

i R e i T

JAMES BONNETT and DEBORAH
BONNETT,

Defendants and
Counter-plainti ffs,

VS .

WALEN F. LILLY,

Plaihtiff and
Counter-defendant.
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INTRODUCTION

(A) PROCEDURE.

Plaintiff filed his complaint on the 27th day of May,
1987. 1In essence, plaintiff contends that defendants have
breached a sales agreement wherein The Trout shop), Inc.
was named as seller and all of the defendants were named
as buyers. The plaintiff prosecutes this dction by virtue

of an assignment dated the 30th day of January, 1982 (a

copy of said assignment is attached hereto, marked Exhibit

"A", and incorporated herein by reference).

Defendants Fred Terwilliger and Clara Terwilliger
have filed bankruptcy under Chapter 7 of the United States
Bankruptcy Code. As a result, the parties have stipulated
to their dismissal as parties defendant.

Defendants filed their answer to the complaint on the
lethiidayiiiaf duly; 1997 Defendants admit all of the
allegations in the complaint numbered 99 1-14,
Essentially, defendants have admitted a breach of the
sales agreement, but deny their personal liability. 1In so
doing, defendants rely sélely on their first affirmative
defense for relief @ from tiabilata Tthat affirmative
defense contends that plaintiff failed to properly notify
them of the sale of the remaining assets after possession
and are therefore barred from any deficiency judgment.

Defendants' answer also contains a counter-claim
including two (2) claims for relief. The first claim for

relief alleges that Greg Lilly, a shareholder of The EEelE
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Shop, Inc., competed against them, and therefore, breached

the terms of the sales agreement. The second claim for
pelief aliegesi that plaintlfe failed to  live Bp ito a
consultation paragraph in the sales agreement, and
therefore, breached the agreement.

Plaintiff has filed a reply to the counter-claim,
Plaintiff . admits’ that' Greg Lilly did compete with
defendants, but alleges that said competition does not
repndes ' the pladntiff diable. ' In response to defendants'
second claim for”relief, plaintiff denies any failure to
consult, and, as a result, denies any liabiliey.

Trial was held on  the! 21st dayiof iAbyil e 19804
Thereafter, plaintiff filed his amended proposed findings
of fact and conclusions of law. This brief is in support
thereof.

(B) UNDISPUTED FACTS.

The Trout Shop, Inc. and defendants entered into a
sales agreement on the 30th day of Januaxy, 1982 0 By that
agreement, The Trout Shop, Inc. agreed +to. sell its
fixtures, inventory and equipment to the defendants, among
other things.

Ineonjunetion. ‘with “that'® siles agreement, the
defendants executed a promissory note in favor of The
Trout Shop, Inc., and a security agreement securing ' the
payment of the sum set forth in the promissory note in
favor of The Trout Shop, Inc. On the same date that the

sales agreement, promissory note and security agreement

















































